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PREFACE

The public’s right to information about government activities lies at the heart of a
democratic government. Maryland’s Public Information Act grants the people of this State
abroad right of accessto public records while protecting legitimate governmental interests
and the privacy rights of individual citizens.

The Attorney General’ s Office haslong sought to ensure that the Public Information
Act isimplemented correctly and consistently throughout State government. The previous
editions of this manual became recognized as a valuable resource for both government
officials seeking to meet their responsibilities under the Act and members of the press and
public seeking access to information. | trust that this new edition will prove equaly
valuable.

Specia thanks are owed to former Deputy Attorney General, now Judge, Dennis M.
Sweeney for hiswork in preparing the first severa editions of this manual. Special thanks
are also owed to Assistant Attorney General Jack Schwartz who assumed responsibility for
subsequent editions. Many othershelped in variouswayswith the previouseditionsand this
new Eighth Edition. | particularly want to recognize the contribution to prior editions of
Assistant Attorney General Kimberly Smith Ward, former Assistant Attorneys General
Rebecca Hornbeck and Randi Reichel, and law student interns Margaret Roberts and
Amanda Stakem Conn. Assistant Attorney General William R. Varga contributed
significantly to this version, and Assistant Attorney General Robert N. McDonald, Chief
Counsel, Opinionsand Advice, had overall responsibility for itsediting. Assistant Attorney
Genera Judith A. Armold aso contributed to this edition. Special thanks to Kathleen M.
| zdebski who prepared and finalized the current manuscript.

Finaly, | want to thank the local government officials, members of the private bar,
and representatives of the media who have offered many constructive suggestions for the
manual .

This Eighth Edition includes statutory changes through the 2000 Session of the

Genera Assembly aswell as noteworthy developmentsin the case law and the opinions of
this office.

J. Joseph Curran, Jr.
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I
Scope and Agency Responsibilities

Maryland' s Public Information Act (“PIA”™), Title 10, Subtitle 6, Part 111 of the State
Government Article (*SG”), grants the public a broad right of access to records that arein
the possession of State and local government agencies. It has been a part of the Annotated
Code of Maryland since its enactment as Chapter 698 of the Laws of Maryland 1970 and
Issimilar in purpose to the federal Freedom of Information Act (“FOIA™), 5 U.S.C. 8552,
and the public information and open records acts of other states.

The basic mandate of the PIA is to enable people to have access to government
records without unnecessary cost or delay. Custodians have aresponsibility to provide such
access unless the requested records fall within one of the exceptions in the statute.

Public information statutes such as the PIA expand the common law right of the
public to inspect government records. An appellate court of one of the states defined the
common law right as follows:

[A]t common law, every person is entitled to the inspection, either
personally or by his agent, of public records ... provided he has an
interest therein which is such as would enable him to maintain or
defend an action for which the document or record sought can furnish
evidence or necessary information.

Fayette Co. v. Martin, 130 SW.2d 838, 843 (Ky. 1939). See also Nixon v. Warner
Communications, Inc., 435 U.S. 589, 597-99 (1978); 76 C.J.S. Records 863 (1994). The
Maryland courts appear to have adopted thisrule. See, e.g., Beltv. Prince George’s Abstract
Co., 73Md. 289, 291, 20 A. 982 (1890). This perspective on public accessto governmental
records under the common law is reflected in a 1956 Attorney General’s opinion which
emphasized that records could not be inspected merely “to satisfy any whim or fancy.” 41
Opinions of the Attorney General 113 (1956).

The two main liberalizations of most modern public information laws, including
Maryland's, are the abrogation of a personal “legal interest” requirement to obtain record

-1-
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access and the inclusion of a wide range of public records that are available for public
Inspection.

Maryland' s original act is very similar to those of Wyoming and Colorado and one,
or both, was obviously used as amodel. For areview of state public information acts, see
Braverman and Heppler, A Practical Review of State Open Records Laws, 49 Geo. Wash.
L. Rev. 720 (1981). The leading treatise on FOIA also contains a chapter on state laws. 2
James T. O’ Reilly, Federal Information Disclosure Ch. 27 (2d ed. 1999).

A. Scope of the PIA

1. Public Bodies and Officials Covered

The PIA coversvirtually all public agencies or officialsin the State. It includes all
branches of State government (legidative, judicial, and executive). On the local level, the
PIA coversal counties, cities, towns, school districts, and special districts. See SG 8810-
601 and 10-611(g)(1)(i). (The statute hasincluded the term “unincorporated town” sinceits
inception, although that term is undefined and it is not clear what, if any, entities, it
encompasses.) The PIA also appliesto any unit or instrumentality of the State or apolitical
subdivision. SG 810-611(g)(1)(i). See, e.g., Moberly v. Herboldsheimer, 276 Md. 211, 345
A.2d 855 (1975) (Memoria Hospital of Cumberland is an agent of City of Cumberland).
Even agencies that receive no public funds but are created by statute may be subject to the
PIA. The Court of Appeals, overruling alower court, held that one such agency, the former
Maryland Insurance Guaranty Association, wassubjecttothePIA. A.S. Abell Publishing Co.
v. Mezzanote, 297 Md. 26, 464 A.2d 1068 (1983). The Court considered whether the entity
served a public purpose, was subject to a significant degree of control by the government,
and was immune from tort liability.

A nonprofit entity incorporated under the State's general corporation law may also
be considered a unit or instrumentality of apolitical subdivision for purposes of the PIA, if
thereisasufficient nexuslinking the entity to thelocal government. See Andy’s Ice Cream,
Inc. v. City of Salisbury, 125 Md. App. 125, 724 A.2d 717, cert. denied, 353 Md. 473, 727
A.2d 382 (1999) (Salisbury Zoo Commission subject to PIA, given the Mayor and City
Council’ srole in the appointment of Commission members, authority over budget and by-
laws, and power to dissolve Commission).
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In many circumstances, FOIA and cases under the federal statute are persuasive in
interpreting the PIA. However, the PIA covers abroader range of government entities than
FOIA, sinceit coversall “public” records, not just those of “agencies,” asFOIA does. Under
the federal act, the immediate personal staff of the President is not included in the term
“agency.” Asaresult, records held by advisorsto the President need not be disclosed under
FOIA. Kissinger v. Reporters Committee for Freedom of the Press, 445 U.S. 136, 155-56
(1980). Under the PIA, however, the Governor and the Governor’ simmediate staff are not
automatically exempt. Office of the Governor v. Washington Post Co., 360 Md. 520, 759
A.2d 249 (2000). As explained by the Court of Appeals, “cases deciding whether
governmental documents are ‘agency records within the meaning of [FOIA] are not very
pertinent in determining whether agovernmental document is disclosable under the [PIA].”
360 Md. at 555.

In light of the very broad scope of the PIA, the burden falls on any governmental
entity or official asserting exclusion from the PIA to show that exclusion is consistent with
alegidative intent to exempt that entity’s or official’s records from the PIA’s genera rule
of disclosure.

If acounty or municipality hasalocal law or charter provision that provides broader
accessto local recordsthan that afforded under the PIA, that provision would govern release
of those records unless a mandatory PIA exemption or other State law forbids disclosure.

2. Records Covered

All “public records’ are covered by the PIA. Theterm “public record” isdefined in
SG 810-611(g) andincludesnot only written material but al so photographs, photostats, films,
microfilms, recordings, tapes, computerized records, maps, drawings, and any copy of a
public record. See 81 Opinions of the Attorney General __ (1996) [Opinion No. 96-016
(May 22, 1996)] (“public record” includes both printed and el ectronically stored versions of
e-mail messages); 71 Opinions of the Attorney General 288 (1986) (tape records of callsto
911 Emergency Telephone System centers are public records, but portions of the recordings
may fall within certain exceptions to disclosure); 73 Opinions of the Attorney General 12,
24 (1988) (“public record” includes correspondence that is made or received by a unit of
State government in connection with its conduct of public business). See also Armstrong v.
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Executive Office of the President, 1 F.3d 1274 (D.C. Cir. 1993) (electronic version of e-mail
message isa“record” under the Federal Records Act). A private document that an agency
has read and incorporated in its filesis a “public record.” Artesian Ind. v. Department of
HHS, 646 F. Supp. 1004, 1007 n.6 (D.D.C. 1986).

Public records are any records that are made by, or received by, a covered public
agency in connection with the transaction of public business. The definition encompasses
the salaries paid to public employees, including bonuses and performance awards. SG 810-
611(9)(2); Moberly v. Herboldsheimer, 276 Md. 211, 345 A.2d 855; Opinion of the Attorney
General No. 81-034 (November 23, 1981) (unpublished); 83 Opinions of the Attorney
General ___ (1998) [Opinion No. 98-025 (December 18, 1998)]. Again, the scopeisbroad,
and all “records’ possessed by an agency generally fall within the definition of “public
records.” For example, individual crimina trial transcripts in the hands of the Public
Defender are public records available for inspection and copying. 68 Opinions of the
Attorney General 330 (1983). Similarly, prosecutoria files of a State's Attorney are
accessible public records unless an exemption under the PIA applies. 81 Opinions of the
Attorney General ___ (1996) [Opinion No. 96-003 (January 31, 1996)]. Inaddition, records
gathered by aunit of State government that were given to the federal government to be used
at afederal trial and not used exclusively at a Statetrial are still considered “ public records’
subject to disclosure, if the State agency has either the original documents or copies of them.
Epps v. Simms, 89 Md. App. 371, 598 A.2d 756, 760 (1991).

Although most records located at apublic agency fall within the definition of “public
records,” some records might fall outside the definition. For example, the Supreme Court
held that Henry Kissinger’ s notes of telephone conversations, prepared while he wasin the
Office of the President, were not State Department records under FOIA, even though Dr.
Kissinger had brought them with him to the State Department. Kissinger v. Reporters
Committee for Freedom of the Press, 445 U.S. 136 (1980). The Court noted that “[i]f mere
physical location of papers and materials could confer status as an ‘agency record’,
Kissinger’s personal books, speeches, and all other memorabilia stored in his office would
have been agency records subject to disclosure under the FOIA.” 445 U.S. at 157.

Certain records in possession of the State may not qualify as “public records.” For
example, records of telephone calls made from Government House, the official residence of
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the Governor in Annapolis, are not public records under the PIA. Office of the Governor v.
Washington Post Co., 360 Md. 520, 536, 759 A.2d 249 (2000). Similarly, persona matters
and family engagements may properly be redacted prior to release of the Governor's
scheduling recordsunder the PIA. Id., 360 Md. at 543. In Office of the Governor, the Court
of Appealsdeclined to address whether telephone message dips and an official’ sindividual
appointment calendar that is not distributed to other staff are public records. 1d., 360 Md.
at 555. Cf. Bureau of National Affairs v. Department of Justice, 742 F.2d 1484, 1496 (D.C.
Cir. 1984) (such records not “agency records’ under FOIA).

A private contractor’s own records are not “public records’ if the agency does not
possess them, even if the agency has a contractual right to obtain them. Forsham v. Harris,
445 U.S. 169 (1980). See also 80 Opinions of the Attorney General ___ (1995) [Opinion
No. 95-057 (December 20, 1995)] (definition of “public record” does not extend to records
that arerequired to be maintained by an applicant for aresidential child carefacility license,
if they never come into the possession of a State agency). On the other hand, an agency’s
records remain “public records’ even if the agency outsources the task of maintaining them
to a private contractor.

B. Role of the Custodian and Official Custodian

Central tothestructure of the PIA aretherolesplayed by the* custodian” and “ official
custodian” of the agency records. They arethe public officialswho must take actions under
the PIA.

A custodian is any “authorized” person who has physical custody and control of the
agency’s public records. SG 810-611(c). The “custodian” is the person who has the
responsibility to allow inspection of arecord and to determine, in the first instance, whether
inspection can or should be denied. SG 810-613. The custodian is also responsible for
preparing written denials when inspection is not allowed. SG 810-614(b). An agency
official or employee who is not entitled by law to possess agency records may still become
a“defacto” custodian and, therefore, become “authorized” within the meaning of SG 810-
611(c) when he or she in fact has assumed custody of public records. 65 Opinions of the
Attorney General 365 (1980).
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The“officia custodian” isthe officer or employee of the agency who hasthe overall
legal responsibility for the care and keeping of public records. SG 810-611(d). Usually, the
“official custodian” will be the head of the agency. The official custodian is authorized to
decide whether to seek court action to protect records from disclosure. SG 810-619. The
official custodianisalso the person who must establish “reasonablefee”’ schedulesunder SG
810-613. Theofficia custodian can also bethe“custodian” of the records, depending upon
who has physical custody and control of the records. SG §10-611(c).

SG 810-613(b) providesthat, “[t]o protect public records and to prevent unnecessary
interference with official business, each official custodian shall adopt reasonable rules and
regulations that ... govern timely production and inspection of a public record.” A set of
model regulations for State agenciesisincluded in Appendix D.

I
Right of Access to Records
A. Right to Inspect Records

SG 810-612(a) providesthat, “[a]ll persons are entitled to have accessto information
about the affairs of government and the official actsof public officialsand employees.” The
right is made clear in SG 810-613(a), which states that, “[€]xcept as otherwise provided by
law, a custodian shall permit a person or governmental unit to inspect any public record at
any reasonable time.”

The PIA grantsabroad right of inspection to “any person.” Thereisno need for the
person to show that he or she is “aggrieved” or a “person in interest.” Superintendent v.
Henschen, 279 Md. 468, 369 A.2d 558, 561 (1977). Thus, in general, a person need not
justify or otherwise explain arequest to inspect records and a custodian of records may not
require that a person to say who they are or why they want the records as a prerequisite to
responding to arequest.

There are some instances in which the PIA provides a“person in interest” (defined
generally by SG 810-611(¢e) as the subject of the record or, in some cases, that person’s
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representative) with agreater right of accessto a particular type of record than that available
to other requesters. In these instances, the custodian must find out whether the requester is
a“personininterest.” Such special rights of access apply to the following types of records
or information: examination records (SG 10-618(c)), information about a person’ s finances
(SG 10-617(f)(3)), higher education investment contracts (SG 10-616(n)(2)), information
relating to notaries (SG 10-617(j)(4)), licensing information (SG 10-617(h)(4)), medical or
psychological information (SG 10-617(b)(2)), personnel records (SG 10-616(i)(2)), records
pertaining to investigations (SG 8810-618(f)(2)), retirement records (SG 10-616(g)), and
student records (SG 10-616(k)(2)). See also Mayor and City Council of Baltimore v.
Maryland Committee Against the Gun Ban, 329 Md. 78, 617 A. 2d 1040 (1993) ( political
committee that was served a subpoena was not a “person in interest” in connection with
records relating to a Baltimore City Police Department Internal Affairs investigation; the
officers who served the subpoena were the subject of the investigation and, thus, were the
“persons in interest”) and 71 Opinions of the Attorney General 297 (1986) (tape recording
of a hearing involving involuntary admission of a patient to State mental health facility is
available only to the patient, the personininterest, or the patient’ srepresentative; recording
Is not available to others, including staff who participated in the hearing, absent patient’s
consent).

An agency has no obligation to create recordsto satisfy aPlA request. For example,
If arequest is made for the report of a consultant and the consultant did not issue awritten
report, the PIA does not requirethat awritten report be created in order to satisfy the request.
Nor is an agency required to reprogram its computers or aggregate computerized data files
so as to effectively create new records. See Yeager v. DEA, 678 F.2d 315, 324 (D.C. Cir.
1982).

Sometimes a person will present an agency with a “standing request” which seeks
production of a category of public records at regular intervalsin the future as those records
are created. Although an agency may honor such a request, the agency is not required to
commit itself to provide recordsthat have not yet been created. See Letter of Adviceto Mark
M. Viani, Associate County Attorney, Calvert County, from Assistant Attorney General Jack
Schwartz (May 22, 1998).
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B. Governmental Agency’s Access to Records

The PIA generally regulates the access of one governmental agency to the records of
another. A governmental unit is specifically given the right to inspect public recordsin SG
8810-612, 10-613, and 10-614 and is given the right to appeal adenial of inspection by SG
8810-622 and 10-623. Thus, when a request for inspection of records is made to a State
agency by another State agency, a federal agency, or a local governmental entity, the
custodian should consider the effect of the PIA. See Prince George’s County v. Maryland
Comm’n on Human Relations, 40 Md. App. 473, 485, 392 A.2d 105, 113 (1978), vacated
on other grounds, 285 Md. 205, 401 A.2d 661; 81 Opinions of the Attorney General
(1996) [Opinion No. 96-019 (May 23, 1996)]. In addition, the agencies involved should
consider whether another law governs the matter of interagency access. For example,
requests for access to records by the Legidative Auditor in connection with an audit are not
governed by the PIA. 76 Opinions of the Attorney General 287 (1991).

C. Scope of Search

The PIA doesnot addresstheissue of the adequacy of the agency’ ssearch for records.
Guidance may be found, however, in the case law under FOIA. Injudging the adequacy of
an agency’ s search for documentsin response to aFOIA request, the court asks whether the
agency has conducted a search reasonably cal culated to uncover all relevant documents, not
whether it has unearthed every single potentially responsive document. Ethyl Corp. v. EPA,
25 F.3d 1241 (4th Cir. 1994). Under this standard, agencies may be required to conduct
relatively broad and time-consuming searches. See e.g., Ruotolo v. Dept. of Justice, 53 F.3d
4 (2d Cir. 1995) (onus is on the agency to demonstrate that a search would be unduly
burdensome, and this obligation is met only in cases involving truly massive volumes of
records).

D. Right to Copies

SG 8§10-620 grants any person who has the right to inspect a public record the right
to be furnished copies, printouts, or photographsfor areasonablefee. If the custodian does
not have the facilitiesto reproduce arecord, the applicant should be granted accessto make
acopy. A copy of acourt judgment may not be provided, however, until thetimefor appeal
has expired or until an appeal has been adjudicated or dismissed. SG 810-620(a)(2). This
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provision should be applied only to non-litigants, since the Maryland Rules of Procedure
require copiesto befurnished to litigants. See Memorandum to Clerks of the Circuit Courts
from Assistant Attorney General Catherine M. Shultz (July 27, 1983).

One issue unresolved by Maryland courts is whether the right to copies affords to a
requester the right to pick the format in which records are copied. For example, does a
requester havetheright to obtain adisk containing computerized datawhen the agency offers
to provide a printout? Under the Electronic Freedom of Information Act Amendments of
1996, afederal agency must provide arecord in the format requested if the record is readily
reproducible in that format. 5 U.S.C. 8552(a)(3)(B). See O’ Reilly, Federal Information
Disclosure §87.12 (2d ed. 1999). The PIA hasno similar express requirement; therefore, this
Issue remains open to interpretation. There is federal authority decided before the 1996
amendments and out-of -state authority for the position, which this office has consistently
taken, that the agency, not the requester, has the right to select the format of disclosure. See
Dismukes v. Department of the Interior, 603 F. Supp. 760 (D.D.C. 1984); Chapin v.
Freedom of Info. Comm., 22 Conn. App. 316, 577 A.2d 300 (1990); 56 Opinions of the
Attorney General 461 (1971); |etter of adviceto Sheriff Earnest Zaccanelli, Prince George's
County Sheriff’s Department, from Assistant Attorney General Emory A. Plitt, Jr. (June 27,
1983); Letter of Adviceto F. Carvel Payne, Director, Department of Legislative Reference
from Assistant Attorney General Kathryn M. Rowe, (January 9, 1995) (PIA doesnot require
that the requested information be givenin any particular form). Nevertheless, infurtherance
of the PIA’ s general purposes, agencies should voluntarily accede to the requester’ s choice
of format unless doing so imposes a significant, unrecoverable cost or other burden on the

agency.
E. Reasonable Fees for Copies

An official custodian may charge a“reasonable fee” for copies. SG 810-621. What
Is “reasonable” is for the agency to initially determine, but a court may review the
reasonabl eness of charges made by an agency. Cf. Lybarger v. Cardwell, 577 F.2d 764 (1st
Cir. 1978); Rise v. Tyler, 438 F. Supp. 895 (S.D.N.Y. 1977). In establishing “reasonable’
charges, the agency should base fee levels on actual costs incurred in producing the copy.
Fees should not be set simply to deter requests to inspect records or get copies.
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Many agencies have standard schedules of fees for copies. For example, the
Department of Agriculture charges 15¢ per page for a copy of a record. COMAR
15.01.04.14. Agencies should adopt standard fee schedules so that the public and agency
employees know what charges will be made. Note that if another law sets afee for acopy,
printout, or photograph, that law applies. SG §10-621(c)(1).

F. Search and Preparation Fees

Under SG 810-621(a), an official custodian may chargereasonablefeesfor thesearch
and preparation of records for inspection and copying. Fees may not be charged, however,
for the first two hours of search and preparation time. SG 810-621(b).

Search fees are the costs to an agency for locating requested records. Usualy, this
involvesthe cost of an employee’ stime spent in locating the requested records. Preparation
fees are the costs to an agency to prepare arecord for inspection or copying, including the
time needed to assess whether any provision of law permits or requires material to be
withheld. For example, where a document contains both information that the public is
entitled to see and information that the custodian may not by law release, an employee’ stime
will be needed to prepare and copy the record with the exempt information deleted.
Redaction will often be necessary where records contain investigatory or confidential
financial information. Agencies should decide in advance what method they will use to
charge for the time devoted to search and review. Again, fees should be related to the
recovery of actual costs. 71 Opinions of the Attorney General 318, 329 (1986) ([t]he goal
... should be ... neither to make aprofit nor to bear aloss on the cost of providing information
to the public).

AlthoughthePIA doesnot addresstheissue of prepayment of fees, agency regulations
may do so. Following the model regulations in Appendix D, many agencies require
prepayment or a commitment to pay fees prior to copying records to be disclosed. See,
e.qg.,COMAR 08.01.06.11D(2) (Department of Natural Resources); COMAR 09.01.04.14D
(Department of Licensing and Regulation). Federal agencies typically have regulations
requiring prepayment or an agreement to pay fees as a prerequisite to the processing of a
request, at least when fees are expected to exceed a set amount. See, e.g., 16 C.F.R.
84.8(d)(3) (Federa Trade Commission); 43 C.F.R. 82.20(h) (Department of the Interior).
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See Pollack v. Department of Justice, 49 F.3d 115 (4" Cir.), cert. denied, 516 U.S. 843
(1995) (when requester refused to commit to pay fees in accordance with agency’s
regulations, agency had authority to stop processing FOIA request); Stout v. United States
Parole Comm’n, 40 F.3d 136 (6th Cir. 1994) (an agency’s regulation requiring payment of
fees before release of aready processed records was proper and did not violate FOIA).

G. Waiver of Fees

An applicant may ask the agency for atotal or partial waiver of fees. Under SG §10-
621(d), the official custodian may waive any fee or cost assessed under the PIA if the
applicant asks for awaiver and if the official custodian determines that a waiver would be
in the public interest.

To determine whether awaiver isin the public interest, the official custodian must
consider not only the ability of the applicant to pay, but also other relevant factors. A waiver
may be appropriate, for example, when a requester seeks information for a public purpose
rather than a narrow personal or commercial interest. In one case, the Court of Special
Appealsfound that Baltimore City’ sdenial of areporter’ srequest to walvefeeswasarbitrary
and capricious because the City only considered expense to itself and the ability of the
newspaper to pay and did not consider other relevant factors. The Court suggested that
relevant factorsincluded the public benefit in making avail able information concerning one
of the City’ smajor financial undertakingsand the danger that imposing afeefor information
upon a newspaper publisher might have a chilling effect on the full exercise of freedom of
thepress. City of Baltimore v. Burke, 67 Md. App. 147,506 A.2d 683, cert. denied, 306 Md.
118, 507 A.2d 631 (1986). See also 81 Opinions of the Attorney General  (1996)
[Opinion No. 96-003 (January 31, 1996)] (waiver of fee is dependent upon a number of
relevant factors and cannot be based solely on the poverty of the requester or the cost to the

agency).

In deciding whether to waive afee, an official custodian may find it helpful to look
at case law interpreting the comparable FOIA provision, 5 U.S.C. 8552(a)(4)(A). In one
useful case, Project on Military Procurement v. Dept. of Navy, 710 F. Supp. 362 (D.D.C.
1989), the federal court identified as material factors the potential that the requested
disclosurewould contributeto public understanding and the significance of that contribution.
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See also Larson v. CIA, 843 F.2d 1481 (D.C. Cir. 1988) (requester of information under
FOIA seeking fee waiver must not have commercial interest in disclosure of information
sought and must show that disclosure of information would be likely to contribute
significantly to public understanding of government operations or activities); National
Treasury Employees Union v. Griffin, 811 F.2d 644 (D.C. Cir. 1987) (fee waiver requests
under FOIA grounded on public interest theory must show connection between material
sought and matter of genuine public concern and must also indicate that fee waiver or
production will primarily benefit public); Crooker v. Bureau of Alcohol, Tobacco and
Firearms, 882 F. Supp. 1158 (D. Mass. 1995) (agency justified in denying request for fee
where disclosure was not likely to contribute significantly to public understanding of
government operations). Cf. Diamond v. FBI, 548 F. Supp. 1158 (S.D.N.Y. 1982) (court
overturned agency’s decision denying fee waiver).

1
Exceptions to Disclosure

The PIA’ sgeneral right of accessto recordsislimited by numerous exceptionsto the
disclosure requirement. Unless an agency obtains a special court order under the statute to
justify withholding a record, there is no basis for withholding a record other than an
exceptioninthe PIA. Giventhe PIA’spolicy infavor of public access, SG §10-612(a), and
the requirement that the PI A “be construed in favor of permitting inspection of arecord,” SG
810-612(b), these exceptions should be construed narrowly. See Office of the Governor v.
Washington Post Co., 360 Md. 520, 545, 759 A.2d 249 (2000).

ThePIA’sexceptionsfall into three basic categories. First, exceptionsin SG 810-615
authorize non-disclosure if a source of law outside the Public Information Act prevents
disclosure. Second, the mandatory exceptions in SG 810-616 and 810-617 impose an
affirmative obligation on the custodian to deny inspection for specific classes of recordsand
information. Third, the exceptionsin SG §10-618 allow the custodian to exercise discretion
whether the specified records are to be disclosed. 1n addition, SG 810-619 contains a “last
resort” provision, which alows a custodian to deny inspection temporarily and seek court
approval for authorization to withhold arecord that otherwisewould be subject to inspection.
More than a single exception may apply to a public record and the exceptions are not
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mutually exclusive. Office of the Attorney General v. Gallagher, 359 Md. 341, 753 A.2d
1036 (2000).

Many of the PIA’s exceptions parallel exemption in FOIA. Cases decided under
similar provisionsof thefederal FOIA are persuasive precedentsin construing the PIA. See,
e.g., Boyd v. Gullett, 64 F.R.D. 169, 176 (D. Md. 1974); Equitable Trust Co. v. State
Comm’n on Human Relations, 42 Md. App. 53, 399 A.2d 908 (1979), rev’d on other
grounds, 287 Md. 80 (1980); 58 Opinions of the Attorney General 53, 58-9 (1973).

A. Exceptions Based on Other Sources of Law

Under SG 810-615(1), inspection is to be denied where the public records are
“privileged or confidential by law.” Furthermore, under SG 810-615(2), the custodian must
deny inspection if the inspection is contrary to:

I State statute ) SG 810-615(2)(i);
1 federa statute or regulation ) SG 810-615(2)(ii); or

I arule adopted by the Court of Appeals or order of a court of record ) SG 810-
615(2)(iii) and (iv).

Many State statutes bar disclosure of specified records. See, e.g., 816-118(d) of the
Transportation Article (records of Medical Advisory Board are confidential); but see 82
Opinions of the Attorney General ___ [Opinion No. 97-007 (March 14, 1997)] (person in
interest is entitled to MV A information relating to the person’s fitness to drive, subject to
limited exceptions). Inlight of SG 810-615(2)(i), statutes of thiskind bar disclosure despite
the otherwise broad right of access given by the PIA. See, e.g., 81 Opinions of the Attorney
General ___ (1996) [Opinion No. 96-019 (May 23, 1996)] (applying statutory accountant-
client privilege). Similarly, afederal statute or regul ation may prevent disclosure of arecord.
See, e.g., 7 U.S.C. 82020(e)(8) (states must limit disclosure of information concerning food
stamp applicants). Theexceptionisbasically astatement of thefederal preemption doctrine.

A rule adopted by the Court of Appeals or order of acourt of record can also prevent
disclosure of arecord. A court rule fitting this description is Maryland Rule 4-642, which
requires court records pertaining to criminal investigations to be sealed and protects against
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disclosure of mattersoccurring beforeagrand jury. Office of the State Prosecutor v. Judicial
Watch, Inc., 356 Md. 118, 737 A.2d 592 (1999) (discussing Rule 4-642). Another example
of acourt order that would fall within this exception isan order to seal recordsin adivorce
or custody case.

A rulethat permitslimited disclosure doesnot necessarily open arecord to the public.
For example, Maryland Rule 16-708 b(2) permits disclosure to complainants of information
concerning the disposition of their complaints against attorneys. The Court of Appealsheld
that, although this rule allows limited disclosure to the complainant, it does not make the
information subject to general disclosure under the PIA. Attorney Grievance Commission
v. A.S. Abell Co., 294 Md. 680, 452 A.2d 656 (1982).

The “privileged or confidential by law” exception under SG 810-615(1) refers to
traditional privileges like the attorney-client and attorney work product privileges and the
doctrine of grand jury secrecy. For example, the Court of Appeals held that a public
defender who was the custodian of a public record consisting of client information must
disclose the requested information unless, in doing so, the lawyer would violate Rule 1.6 of
the Rules of Professional Conduct. That is, if the requested public record was “information
relating to representation of aclient” under Rule 1.6, and disclosure would placethe attorney
in violation of the rule, then the record would be considered confidential under SG 810-
615(1). Harris v. Baltimore Sun Co., 330 Md. 595, 625 A.2d 941 (1993); see also 64
Opinions of the Attorney General 236 (1979) (applying common law doctrine of grand jury
Secrecy).

Another example of information protected by a recognized privilege is confidential
executive communications of an advisory or deliberative nature. See Office of the Governor
v. Washington Post Co., 360 Md. 520, 759 A.2d 249 (2000); Hamilton v. Verdow, 287 Md.
544, 414 A.2d 914 (1980); Laws v. Thompson, 78 Md. App. 665, 690-93, 554 A.2d 1264
(1989); 66 Opinions of the Attorney General 98 (1981). Not every executivecommunication
Isitself advisory or deliberative. In Office of the Governor, the Court of Appeals rejected
a blanket claim of executive privilege for telephone and scheduling records sought by the
newspaper. Because these documents were not of an advisory or deliberative nature, the
Governor was not entitled to apresumptive privilege. However, the Court instructed thetria
court on remand to consider whether individual records were privileged because disclosure
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of particular phone numbers or scheduling records in “identified special circumstances’
would interferewith the deliberative process of the Governor’ soffice. The Court recognized
that the passage of time might mitigate any harmful effect disclosure might have on the
current deliberations of the executive. 360 Md. at 561-65.

The Speech and Debate Privilege provided tolegislatorsby the Maryland Constitution
may also prohibit disclosure of records of legislators as well as records of a legidative
agency. Letter of Adviceto William Ratchford from Assistant Attorney General Richard E.
Israel (June29, 1993). Although the constitutional protections applicableto Statelegislators
do not extend to members of county or municipal governing bodies, they do possess a
common law privilege when acting in alegisative capacity that is considered co-extensive
in scope. Letter of Advice to Senator David R. Craig from Assistant Attorney General
Richard E. Israel (March 4, 1998). See also Part D1 below.

The extent of the SG 810-615(2)(i) exception is not clear and produces some
Interesting questions. For example, can aState agency regul ation or county ordinance having
the force and effect of law make a class of records confidential? The probable answer isno
(except for the special case of “sociological data,” discussed in Part C below). Such an
interpretation would allow State agenciesand local entitiesat their election to underminethe
Act. Cf. Public Citizen Health Research Group v. FDA, 704 F.2d 1280 (D.C. Cir. 1983) (for
this reason, the court gave little weight to a FDA regulation broadly interpreting the “trade
secret” exemption). Additionally, had the General Assembly intended to give this effect to
a State regulation or local ordinance, these itemswould have been included in thelist in SG
810-615, which does mention federal regulations.

B. Required Denials ) Specific Records

Under SG 810-616, the custodian must deny the inspection of certain specified
records. Under SG 810-616, any of these records may be available for inspection if
“otherwise provided by law.” Thus, if another source of law allows access, then an
exception in SG 810-616 does not control. See 79 Opinions of the Attorney General
(1994) [Opinion No. 94-044 (August 23, 1994)] (athough personnel records and other
information regarding employees in Baltimore City School System would otherwise be
nondisclosable, disclosure was authorized by virtue of afederal district court order).
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The converseisalso true. SG 810-616 may allow access to records but “other law”
may deny access. For example, names, addresses, and phone numbers of students may be
disclosed to an organization such as a PTA under SG 810-616(k). However, the Family
Educational Rights and Privacy Act of 1974, the “Buckley Amendment,” 20 U.S.C.
81232(g), is “other law” that supersedes the PIA. Under this federal statute, a student or
parent may refuseto allow the student’ sname and addressto bereleased by refusing to allow
it to be classified as directory information. If they do not refuse, the name and address are
considered directory information and may bereleased. Asto thetypes of records protected
under the Buckley Amendment, see Kirwan v. The Diamondback, 352 Md. 74, 89-94, 721
A.2d 196 (1998) (federal statute governing “education records’ does not cover records of
parking tickets or correspondence between the NCAA and the University of Maryland,
College Park Campus). Cf. Zaal v. State, 326 Md. 54, 602 A.2d 1247 (1992) (Family
Educational Rights and Privacy Act and Maryland regulations concerning the disclosure of
student records do not exclude a student’ s education records from discovery in litigation).

The following categories of records are listed in SG §10-616:

1. Adoption and welfare records

Under SG 810-616(b) and (c), adoption records and welfare records, respectively,
on anindividual person are protected. See 71 Opinions of the Attorney General 368 (1986)
(discussing limited conditions under which information about the handling of achild abuse
case by alocal department of social services may be disclosed).

2. Personnel records

Under SG 810-616(i), “personnel records’ of an individual are protected; however,
such records are available to the person who is the subject of the record and to the officials
who supervise that person.

The PIA does not define “personnel records,” but it does indicate the type of
documents that are covered: applications, performance ratings, scholastic achievement
information. “Although thislist was probably not intended to be exhaustive, it does reflect
alegidative intent that ‘ personnel records’ means those documents that directly pertain to
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employment and an employee’ sability to performajob.” Kirwan v. The Diamondback, 352
Md. 74, 82-84, 721 A.2d 196 (1998) (rejecting argument that information concerning parking
tickets constitutes personnel record). A record is not a*personnel record” simply because
it mentionsan employee or hassomeincidental connection with an employment relationship.
For example, arecord simply indicating with whom an official met or aphone number called
In connection with apossiblefuture employment decisionisnot apersonnel record under the
PIA. Office of the Governor v. Washington Post Co., 360 Md. 520, 547-48, 759 A.2d 249
(2000).

Asto thetype of recordsthat are protected, see 79 Opinions of the Attorney General
___(1994) [Opinion No. 94-026 (May 9, 1994)] (information related to performance
evaluation of judges is not disclosable); 78 Opinions of the Attorney General 291 (1993)
(information about a complaint filed against an employee is not disclosable). See also
memorandum to Principal Counsel from Assistant Attorney Genera Jack Schwartz (January
31, 1995) (information about leave balances is itself considered part of an officia’s
personnel records and thereforeisnot disclosable). Cf. Dobronksiv. FCC, 17 F.3d 275 (S9th
Cir. 1994) (sick leave records of an assistant bureau chief for FCC were “personnel files”
under FOIA Exemption 6 but were disclosable because of that exemption’s balancing test,
not found in SG 810-616(i)). The personnel file exception isnot limited to paid official and
employees; biographical information submitted by individuals seeking to serve on agency
advisory committeesis also protected. See Letters of Adviceto Senator Brian E. Frosh and
Delegate Jennie M. Forehand from Assistant Attorney General Kathryn M. Rowe (October
6, 2000). Records regarding the salaries, bonuses, and the amount of a monetary
performance award of public employees may not be withheld as personnel records. 83
Opinions of the Attorney General _ (1998) [Opinion No. 98-025 (December 18, 1998)].

3. Letters of reference

Under SG 810-616(d), letters of reference are protected. This exemption appliesto
al letters, solicited or unsolicited, that concern a person’s fitness for public office or
employment. 68 Opinions of the Attorney General 335 (1983). The Court of Appeals has
left open the question whether a record, memorandum, or notes reflecting a telephone
conversation or meeting to obtain information about a prospective appointee might come
under the exception. However, arecord simply indicating that a telephone conversation or
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meeting occurred about a prospective appointee is “certainly not a ‘letter of reference.’”
Office of the Governor v. Washington Post Co., 360 Md. 520, 547, 759 A.2d 249 (2000).

4. Retirement records

Under SG 810-616(g), retirement files or records are protected. This subsection,
however, includes several exceptions. Under Y4, a custodian must state whether an
individual receives apension or retirement allowance. The law also requires the disclosure
of specified information concerning the retirement benefits of current and retired appointed
and elected officials. See 6. Specific provisions are applicable to Anne Arundel County
officials. See {[7. Notethat 13 requires a custodian to permit inspection of retirement files
or records if a county by law requires an agency to conduct audits of such records. The
employees of the auditing agency must keep al information confidential and must not
disclose information that would identify the individuals whose files have been inspected.
Retirement recordsmay al so beinspected by public employee organi zationsunder conditions
outlined in 821-504 of the State Personnel and Pensions Article. See 5. The law also
allowsthe sharing of certain information for purposes of administering the State’ s optional
defined contribution system in accordance with §21-505 of the State Personnel and Pensions
Article. See 5. A law enforcement agency seeking the home address of aretired employee
Is entitled to inspect retirement records in order to contact that person on official business.
72(iv). Other exceptions authorize access by a person ininterest, an employee’ s appointing
authority, and certain persons involved in administering a deceased individual’s estate.
12(1)(2).

5. Student records

Under SG 810-616(k), school district records pertaining to individual students are
protected; however, these records are available to the student and to officialswho supervise
the student. The custodian may alow inspection of students home addresses and phone
numbers by organizations such as parent, student, or teacher organizations, by a military
organization or force, by an agent of a school or board of education seeking to confirm an
address or phone number, and by a representative of acommunity college in the State. See
L etter of Adviceto Senator Victor Cushwafrom Assistant Attorney General Christine Steiner
(August 14, 1984) (names and addresses of parents of Senatorial Scholarship recipients may
not be released; the PIA protects school district records about the family of a student).
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6. Library circulation records

Under SG 810-616(e), public library circulation records that identify the transaction
of aborrower are protected. See Letter of Adviceto Delegate John J. Bishop from Assistant
Attorney General Richard E. Israel (February 28, 1990) (FBI agents may not inspect library
records unless acting pursuant to alawfully issued search warrant or subpoena).

7. Motor Vehicle Administration records

Under SG 810-616(p), absent written consent of the person in interest, the Motor
V ehicle Administration may not disclose* personal information” in responseto arequest for
an individual record or as part of alist sought for purposes of marketing, solicitations, or
surveys. “Persona information” is defined as “information that identifies an individual
including anindividual’ saddress, driver’ slicense number or any other identification number,
medical or disability information, name, photograph or computer generated image, Social
Security number, or telephone number.” SG 810-611(f)(1). However, this definition does
not include“anindividual’ sdriver’ sstatus, driving offenses, 5-digit zip code, or information
on vehicular accidents.” SG 810-611(f)(2). The statute includes an extensive list of
exceptions whereby personal information must be disclosed. The exceptions are modeled
inlarge part after provisionsof thefederal Driver’ sPrivacy Protection Act, 18 U.S.C. 82721,
etseq. TheMotor Vehicle Administration may not disclose personal information under any
circumstances for purposes of “telephone solicitation,” aterm defined inthe PIA. SG 810-
611(h).

8. RBC records

Under SG 810-616(1), records that relate to Risk Based Capital reports or plans are
protected. All Risk Based Capital reports and Risk Based Capital plans filed with the
Insurance Commissioner are to be kept confidential by the Commissioner, because they
constitute confidential commercial information that might be damaging to aninsurer if made
available to competitors. These records may not be made public or subject to subpoena,
other than by the Commissioner, and then only for the purpose of enforcement actions under
the Insurance Code. See 84-310 of the Insurance Article.

9. Arrest warrants
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Subject to enumerated exceptions, under SG 810-616(q), a record pertaining to an
arrest warrant is not open to inspection until the warrant has been served or 90 days have
elapsed since the warrant was issued. An arrest warrant issued pursuant to a grand jury
indictment or conspiracy investigation is not open to inspection until warrants for any co-
conspirator have been served.

10. Police reports sought for marketing legal services

Under SG 810-616(h), police reports of traffic accidents, criminal charging
documents, and traffic citations are not available for inspection by an attorney or an
employee of an attorney who requests inspection for the purpose of soliciting or marketing
legal services. The federal district court in Maryland has ruled that this provision is of
doubtful constitutionality under the First Amendment. Ficker v. Utz, Civil Action No. WN-
92-1466 (D.Md. Sept. 20, 1992) (order denying motion to dismiss). Subsequently, some
courts have upheld state efforts to restrict access to similar public information when sought
for commercia purposes while other courts have struck down such restrictions. See L etter
of Advice to Delegate John A. Giannetti, Jr., from Assistant Attorney General Kathryn M.
Rowe (February 28, 2000). See also Los Angeles Police Department v. United Reporting
Publishing Corporation, 528 U.S. 32, 120 S.Ct. 483 (1999) (rejecting facial challengeto a
California statute that restricts access to the addresses of individuals arrested for purposes
of selling a product or service).

11. Miscellaneous records

Other public records protected under SG 810-616 include:

I Data obtained by or submitted to the Maryland Transportation Authority in
connection with an electronic toll collection system — SG §10-616(m).

I Hospital recordsrelating to medical administration, medical staff, medical care,
or other medical information and containing information about one or more individuals —
SG 810-616()).
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I Library, archives, and museum material contributed by a private person to the
extent that any limitation of disclosureisa condition of the contribution — SG 810-616(f).

I Purchasersand beneficiaries of higher education investment contracts) SG 810-
616(n).

I Recorded images produced by traffic control signal monitoring systems used to
record vehicles entering an intersection against ared signal ) SG §810-616(0).

C. Required Denials ) Specific Information

Under SG 810-617, the custodian must deny inspection of the part of apublic record
that contains the following specific information:

1. Medical, Psychological, and Sociological Data

SG 810-617(b) and (c) prevent disclosure of medical or psychological information and
sociological dataon individual persons. Medical and psychological informationisavailable
for inspection by the person in interest to the extent permitted by Title 4, Subtitle 3 of the
Health-General Article. See 71 Opinions of the Attorney General 297 (1986) (taperecording
of involuntary admission hearing may be disclosed only to a patient or authorized
representative). SG 810-617(b) doesnot protect from disclosure autopsy reportsof amedical
examiner. The*“sociological” basisfor denial may be used only if an official custodian has
adopted rules or regulations that define, for the records within that official’s responsibility,
the meaning and scope of “sociological data.” The Division of Parole and Probation of the
Department of Public Safety and Correctional Services, for example, hasadopted regul ations
(COMAR 12.11.02.02.M) that define “sociological data.” While the Act itself does not
define “sociological data,” it seems unlikely that the Legislature meant for agencies to
withhold aggregate statistical compilations under this provision.
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2. Trade Secrets and Other Financial Information

SG 810-617(d) prevents disclosure of trade secrets, confidential commercial or
financial information, and confidential geological or geophysical information, if that
information is furnished by or obtained from any person or governmental unit. The
comparable FOIA exemptionsaresimilar. Under 5 U.S.C. 8552(b)(4), the government need
not disclose” [t]rade secretsand commercial or financial information obtained from aperson
and privileged or confidential.” In addition, 5 U.S.C. 8552(b)(9) protects “geological and
geophysical information and data, including maps concerning wells ...."” The geological or
geophysical dataprovision obviously islimited in scope and in practice appliesonly to afew
Maryland agencies.

Federal cases and FOIA legidative history are highly persuasive in interpreting SG
810-617(d). 63 Opinions of the Attorney General 355 (1978). Sources on the scope and
extent of the related FOIA exemption include: O’ Reilly, Federal Information Disclosure,
Chapters 14 and 18 (2d ed. 1999); 21 A.L.R. Fed. 224; and 27 A.L.R. 4th 773. One of the
few Attorney General’s opinions on this subject defines a “trade secret” as:

[A]n unpatented secret formula or process known only to certain
individuals using it in compounding some article of trade having
commercia value. Secrecy isthe essential element. Thus, “[a] trade
secret is something known to only one or afew, kept from the general
public, and not susceptible of general knowledge. If the principles
incorporated in a device are known to the industry, there is no trade
secret ....”

63 Opinions of the Attorney General 355, 359 (1978) (footnotes and citations omitted). See
Space Aero Products Co. v. R.E. Darling Co., 238 Md. 93, 208 A.2d 699 (1965). But see
Public Citizen Health Research Group v. FDA, 704 F.2d 1280 (D.C. Cir. 1983).

Often the more difficult inquiry is what constitutes confidential commercial or
financial information. Tofitwithin SG 810-617(d), theinformation must be of acommercial
or financia nature and it must be obtained from a person outside the agency or from another
governmental unit. Information generated by the agency itself is not covered by SG 810-
617(d), but it may be protected from disclosure by adifferent exception. See Federal Open
Market Committee v. Merrill, 443 U.S. 340 (1979).
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In addition, arecord is not confidential commercial or financial information simply
because it was generated in the course of atransaction or has some other indirect connection
to commercial activity. In Office of the Governor v. Washington Post Co., for example, the
Court of Appeals held that a record of a telephone call about an economic development
project does not itself constitute confidential commercial information, although notes
detailing the substance of the discussion might. 360 Md. 520, 549, 759 A.2d 249 (2000)

The problem of determining whether adocument reflects confidential commercial or
financial information frequently arises as a consequence of procurement bid protests. The
following cases that apply FOIA Exemption 4 may be helpful in this context: Worthington
Compressors, Inc. v. Costle, 662 F.2d 45 (D.C. Cir. 1981) (substantial cost savings to
competitors through FOIA accessto data may result in substantial competitive harm to data
submitter); Orion Research Inc. v. EPA, 615 F.2d 551 (1st Cir. 1980) (disclosure of bid
proposal would have chilling effect on willingness of potential bidders to submit future
proposals); Gulf & Western Industries, Inc. v. United States, 615 F.2d 527 (D.C. Cir. 1980)
(ability of competitors to calculate data submitter’ s future bids and pricing structure would
besubstantial competitiveharm); Environmental Technology, Inc.v. EPA, 822 F. Supp. 1226
(E.D. Va. 1993) (unit price information voluntarily provided by government contractor to
procuring agency was “confidential” and not subject to disclosure under FOIA, where
information was of a kind that contractor would not customarily share with competitors);
Allnet Comm. Services, Inc. v. FCC, 800 F. Supp. 984 (D.D.C. 1992) (proprietary cost and
engineering data voluntarily provided by switch vendors to telecommunications companies
under nondisclosure agreements were confidential under FOIA); Cohen, Dunn & Sinclair
v. General Services Administration, Civ. No. 92-57-A (E.D. Va. Sept. 10, 1992) (pricing
information was exempt because of deterrent effect on future bids and because disclosure
would result in severe economic harm to some bidders); Audio Technical Services Ltd. v.
Department of the Army, 487 F. Supp. 779 (D.D.C. 1980) (successful bidder’ scustomer list,
design concepts and recommendations, and biographical data on key employees were
exempt).

Financial or commercial informationthat personsarerequired to givethe government
should be considered confidential if disclosure of the information islikely to have either of
the following effects:
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(1) to impair the government’s ability to obtain the necessary
information in the future; or

(2) to cause substantial harm to the competitive position of the
person from whom the information was obtained.

National Parks & Conservation Assoc. v. Morton, 498 F.2d 765, (D.C. Cir. 1974).
Commercial or financial information that is given to the government voluntarily should be
considered confidential “if it is of the kind that the provider would not customarily release
tothepublic.” Critical Mass Energy Project v. Nuclear Regulatory Commission, 975 F.2d
871 (D.C. Cir. 1992), cert. denied, 507 U.S. 984 (1993). In general, the submitter of such
material should be consulted before it is disclosed to arequester.

Anopinion of the Attorney General concluded that construction drawings, submitted
to a county as a prerequisite to issuance of a building permit, could not be protected from
disclosure on the grounds that release would impair the government’ s ability to obtain the
necessary information in the future. The opinion suggested that release of such drawings
should be examined on a case-by-case basis, however, to determine whether disclosure
would give competitors a concrete advantage in obtaining future work on that or a similar
project. 69 Opinions of the Attorney General 231 (1984). See also Progressive Casualty v.
MAIF, No. 83/E/1074 (Cir. Ct. for Balt. Co., February 15, 1984) (coverage and premium
calculations of Maryland Automobile Insurance Fund's insureds held to be confidential
commercia and financial data).

3. Home Addresses and Phone Numbers of Public Employees

SG 810-617(e) prevents disclosure of the home address or telephone number of a
public employee unless the employee consents or the employing unit determines that
Inspection is needed to protect the public interest. Thus, the home telephone number of a
State employee would be redacted from records otherwise available to a requestor. See
Office of the Governor v. Washington Post Co., 360 Md. 520, 550, 759 A.2d 249 (2000).
Public employeeorgani zationsare permitted greater accessunder certain conditionsoutlined
in 821-504 of the State Personnel and Pensions Article. Also, if a public employee is a
licensee, membersof the General Assembly may obtainthelicensee’ shomeaddress pursuant
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to SG 810-612(c). See Letter of Advice to Michael A. Noonan, Esquire, from Assistant
Attorney General Robert A. Zarnoch (December 23, 1993); Letter of Adviceto Dr. William
AuMiller from Assistant Attorney General Robert A. Zarnoch (November 29, 2000) (State
legidators are entitled to names and addresses of teachers and other certified employees of
county boards of education).

4. Records of an Individual Person’s Finances

SG 810-617(f) protects from disclosure the part of a public record that contains
information about the finances of an individual, including assets, income, liabilities, net
worth, bank balances, financial history or activities, or credit worthiness. SG 810-617(f)(2).
This exception explicitly does not apply to the actual compensation, including any bonus,
paid to a public employee. SG 810-617(f)(1); 83 Opinions of the Attorney General
(1998) [Opinion No. 98-025 (December 18, 1998)].

Although the PIA does not define financia information, the listing in SG 810-
617(f)(2) illustratesthetype of financial information that the L egislatureintended to protect.
Kirwan v. The Diamondback, 352 Md. 74, 721 A.2d 196 (1998) (because the sanction for
aparking violation is afine rather than a debt, records of parking tickets do not fall in the
same category as information about “assets, income, liabilities, net worth, bank balances,
financial history or activities, or credit worthiness’). See also 77 Opinions of the Attorney
General 188 (1992) (value or description of abandoned property should not be disclosed
becauseit constitutes personal financial information); Opinion No. 85-011 (April 15, 1985)
(unpublished) (names of municipal bond holders should not be disclosed because they
constitute information about a particular financial interest of an individual); Memorandum
from Jack Schwartz to Principal Counsel (August 17, 1995) (information that an individual
wasalottery winner isconsidered arecord of anindividual person’ sfinancesand the L ottery
Agency was prohibited from disclosing to the press the individual’ s identity). See also 71
Opinions of the Attorney General 282 (1986) (county ethics ordinance requires disclosure
of information ordinarily non-disclosable under SG 810-617(f)).

The rationale for this provision was explained by the Governor’'s Information
Practices Commission:
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In the performance of their duties, public agencies quite properly
collect a significant amount of detailed financial information
pertaining to individuals. This datais[sic] essential in determining
eligibility for State scholarship programs, income maintenance
benefits, subsidized housing programs, and many other areas.

Whilethe Commission recognizesthat thisdatamust be available
to agencies, this does not mean that such information should be
available to third parties....

The Commission ... recommends that an amendment be added to
the Public Information Act specifying that personally identifiabledata
which is financial in character not be disclosed, unless otherwise
provided by law. It isimportant to emphasize thelast phrase, “unless
otherwiseprovided by law.” Enactment of the aboverecommendation
would have no impact whatsoever on those personally identifiable
financial records which the Legislature has determined should be
available for public inspection. For example, the salaries of public
employees would continue to be available under the Public
Information Act; the Commission completely supportsthe disclosure
of thisinformation. The Commission’s recommendation, therefore,
would only affect financial data in those record systems, ... which
have been inadvertently disclosed.

Governor’s Information Practices Commission, Final Report 534-35 (1982).

5. Occupational and Professional Licensing Records

SG §810-617(h) containsageneral privacy protectionfor occupational and professional
licensing records on individual persons. Again, this amendment resulted from a
recommendation of the Governor’s Information Practices Commission. In explaining its
recommendation, the Commission stated:

The observation was made earlier in this report that the
formulation of sound public policy in the area of information
practicesrequiresthe striking of a delicate balance among competing
interests. The occupational and professional licensing field provides
a good illustration of this dictum. The various licensing boards
throughout the State need to collect asufficient amount of personally
identifiable information in order to assess the qualifications of
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candidates. The public has a right to examine certain items in
licensurefilesto be assured that specific licensees are competent and
qualified. Licensees, inturn, have aright to expect that boards limit
themselves to the collection of relevant and necessary information,
and that strict limitations are placed on the type of personally
identifiable data available for public inspection.

The Information Practices Commission has invested a
considerable amount of time and energy in attempting to determine
which dataelements pertinent to licensees should be available for the
public, and which items should be confidential. The Commission
believes that its recommendations constitute a careful balancing of
the accessrights of the public and the privacy rightsof licensees. The
Commission assertsthat the public has aright to have accessto basic
directory information about a licensee, should it need to contact the
licensee. The Commission believes, however, that under usual
circumstances, the business address and business tel ephone number
should be disclosed rather than residential data. 1If, however, the
board cannot furnish the business address, it should make the
licensee’s home address available to the public. The commission
furthermore assertsthat the public hasaright to examine alicensee’s
educational and occupational background and professiona
gualifications. Before hiring a plumber, for example, an individua
should havetheright to assess the plumber’ s credential s as presented
to the Department of Licensing and Regulation. The Commission
also believes that the public has a right to know the nature of non-
pending complaints directed to boards against specific licensees. If
aboard has determined that alicensee was guilty or cul pable of some
unfair or illegal practice and subsequently took disciplinary action
against that licensee, the public has a right to know that as well.
Finally, if a licensee is required by statute to provide evidence of
financial responsibility, that evidence should also be available for
public inspection. Thislatter issueis of particular importance in the
home improvement field.

The Commission does not believe that the release of other
personally identifiableinformation pertinent to licenseeswould serve
the public interest.... The Commission recognizes that there may be
extenuating circumstances in which a compelling public purpose
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would be served by the release of data in addition to that
recommended by the Commission. The Commission believes that
discretionary authority should be given to records custodians to
release additional data; however, custodians should be required to
Issue rules and regulations explaining the need and the basis for
disclosure.

Governor’s Information Practices Commission, Final Report 535-38 (1982). The
Department of Labor, Licensing, and Regulation has concluded that “a compelling public
interest” isserved by disclosure of, among other information, the number, nature, and status
of complaints against a licensee, if the requester is contemplating a contract with the
licensee. COMAR 09.01.04.13.

6. Records Containing Investigatory Procurement Information

SG 810-617(i) prohibits the disclosure of any part of a public record that contains
procurement information generated by the federal government or another state as aresult of
an investigation into suspected collusive or anticompetitive activity on the part of a
transportation contractor. The reason for the exemption was explained as follows:

The Department of Transportation advises that if it receives the
result of an investigation into suspected bid rigging activity on the
part of apotential contractor, which investigation was conducted by
the federal government or another State, that information is subject
to disclosure under the Maryland Public Information Law. As a
result, these sources have been unwilling to share this information
with Maryland officials.

House Bill 228 would provide assurancesto these sourcesthat the
information provided to Maryland investigators will remain
confidential and not be subject to disclosure. Section 10-617 of the
State Government Article, to which the bill is drafted, limits access
to a part of a public record. This means that the results of the
Maryland investigation would be publicinformation, except for those
parts which relate to the information gathered from the confidential
sources. Asaresult, the MDOT will have access to a greater range
of information when conducting its own investigation into collusive
or anticompetitive activity.
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Bill Analysis, House Bill 228 (1994).

7. Miscellaneous Information

Other public information protected under SG 810-617 includes:
I Information about system security manuals — SG 810-617(Q).

I Certain information about the application and commission of anotary public —
SG 810-617()).

D. Discretionary Exceptions

Under SG 810-618, a custodian may deny the right of inspection to certain records
or parts of records, but only if disclosure would be contrary to the “public interest.” These
records are:

I Interagency or intra-agency memoranda or letters that would be privileged in
litigation — SG 810-618(b).

Testing recordsfor academic, employment, or licensing examinations— SG 810-
618(c).

Specific details of a research project that an institution of the State or of a
political subdivision is conducting — SG 810-618(d).

Contents of areal estate appraisal made for a public agency about a pending
acquisition (except from the property owner) — SG 810-618(e).

Records of investigation, intelligence information, security procedures, or
investigatory files— SG 810-618(f).

Site-specific location of certain plants, animals, or property — SG 810-618(q).
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I Information relating to an invention owned by a State public institution of higher
education ) SG 810-618(h).

Information relating to a trade secret, confidential commercial information, or
confidential financial information owned by the Maryland Technology
Development Corporation ) SG 810-618(i).

A “personininterest,” generally the person who isthe subject of the record, SG §810-
611(e), hasagreater right of accessto the information contained in investigation and testing
records. SG 810-611(e). See Part IIA above.

Whether disclosurewould be*“ contrary to the publicinterest” under these exceptions
Isin the custodian’ s “sound discretion,” to be exercised “only after careful considerationis
giventothepublicinterestinvolved.” 58 Opinions of the Attorney General 563, 566 (1973).
In making thisdetermination, the custodian must careful ly balancethe possible consequences
of disclosure against the public interest in favor of disclosure. 64 Opinions of the Attorney
General 236, 242 (1979).

1. Inter- and Intra-Agency Memoranda and Letters

SG §10-618(b) alows a custodian to deny inspection of “any part of an interagency
or intra-agency letter or memorandum that would not be available by law to a private party
inlitigation withtheunit.” Thisexemption “to some extent reflectsthat part of the executive
privilege doctrine encompassing letters, memoranda, or similar interna government
documents contai ning confidential opinions, deliberations, advice or recommendationsfrom
one governmental employee or official to another for the purpose of assisting the latter
officia in the decision-making function.” Office of the Governor v. Washington Post
Company, 360 Md. 520, 551, 759 A. 2d 249 (2000). See also 66 Opinions of the Attorney
General 98 (1981) (executive agency budget recommendations requested by and submitted
to the Governor in confidence are subject to executive privilege).

This exception is very close in wording to the FOIA exemption in 5 U.S.C.
8552(b)(5), and the case law developed under that exemption is highly persuasive in
interpreting SG 810-618(b). 58 Opinions of the Attorney General 53 (1973). The FOIA
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exemption is“intended to preserve the process of agency decision-making from the natural
muting of free and frank discussion which would occur if each voice of opinion and
recommendation could be heard and questioned by the world outside the agency.” 1
O'Rellly, Federal Information Disclosure 815.01 (2d ed. 1999).

To bean “interagency” or “intra-agency” letter or memorandum, the document must
have been “created by government agencies or agents, or by outside consultants called upon
by a government agency ‘to assist it in internal decisonmaking.’” Office of the Governor,
360 Md. at 552 (quoting County of Madison v. United States Dep’t of Justice, 641 F.2d
1036, 1040 (1% Cir. 1981)). Maryland law follows FOIA inthisregard. See also Van Bourg,
Allen, Weinberg & Roger v. NLRB, 751 F.2d 982, 985 (9" Cir. 1985).

This exception does not apply to al agency documents. A document such as a
telephone bill or a listing of persons who have appointments with an official cannot be
considered a“letter or memorandum” under the “ordinary meaning” of those terms. Office
of the Governor, 360 Md. at 552. Nor does the exception apply to all memorandaor |etters.
For it to apply, the agency must have areasonable basisfor concluding that disclosurewould
inhibit creative debate and discussion within or among agenciesor wouldimpair theintegrity
of the agency’ s decision-making process. NLRB v. Sears, 421 U.S. 132, 151 (1975).

Generally, the exception protects pre-decisional, as opposed to post-decisional,
materials. City of Virginia Beach v. Department of Commerce, 995 F.2d 1247 (4th Cir.
1993); Bristol-Myers Co. v. FTC, 598 F.2d 18, 23 (D.C. Cir. 1978). For example, a State
agency’ sannual report on waste, fraud, and abuse submitted to the Governor is protected as
a pre-decisional document, because it presents the Governor with recommendations for
correcting these problems that the Governor may approve or disapprove; it does not reflect
agency policy or an agency’s final opinion. Letter to Anthony Verdecchia, Legidlative
Auditor, from Mary Ann Saar, Director of Operationsin the Office of the Governor (July 17,
1990). Once an agency’s decision has been made, the records embodying the decision or
policy, and all subsequent explanations and rationales, are available for public inspection.
Pre-decisional, deliberative material sremain protected, however, even after thefinal decision
iIsmade. May v. Department of the Air Force, 777 F.2d 1012 (5th Cir. 1985) (so long asthe
information in question was created prior to the particular decision that wasinvolved, it can
retain its privileged status long after the decision-making process has concluded).
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The exceptionisalso meant to cover only the deliberative parts of agency memoranda
or letters. Generally, it does not apply to records that are purely objective or factual or to
scientific data. EPA v. Mink, 410 U.S. 73 (1973). Factual information is not disclosable,
however, if it can be used to discover the mental processes of the agency, Dudman
Communications Corp v. Department of the Air Force, 815 F.2d 1565 (D.C. Cir. 1987);
reflects “investigative facts underlying and intertwined with opinions and advice,” Office of
the Governor, 360 Md. at 559 (quoting Hamilton v. Verdow, 287 Md. 544, 565 (1980)); or
when disclosure of the information might deter the agency from seeking valuable
information, Quarles v. Department of the Navy, 893 F.2d 390 (D.C. Cir. 1990). The FOIA
exemption has also been construed to protect some government-generated confidential
commercia information. Federal Reserve System v. Merrill, 443 U.S. 340 (1979).

The difficulty of applying the SG 810-618(b) exception to the myriad of agency-
generated documentsisobvious. Wesuggest that apresumption of disclosure should prevail,
unlesstheresponsi bleagency official can demonstrate specific reasonswhy agency decision-
making may be compromised if the questioned records are released. In applying the
deliberative process privilege, an agency should determine whether disclosure of the
requested information “would actually inhibit candor in the decision-making processif made
available to the public.” Army Times Publishing Co. v. Department of the Air Force, 998
F.2d 1067 (D.C. Cir. 1993). Unless specific reasons can be articul ated, the agency decision
to withhold documents may be overturned by the courts.

In Cranford v. Montgomery County, 300 Md. 759, 481 A.2d 229 (1984), the Court
of Appeals vacated a decision by the Court of Special Appeals upholding an agency’s
decision to withhold documents. The Court of Appeals stated that the agency’s proffered
justification was too general and conclusory. It recognized the value of what has come to
be called a Vaughn index, after the leading federal case, Vaughn v. Rosen, 484 F.2d 820
(D.C. Cir.1973). The Court of Appealsaso cited thefailure of the courts below to analyze
the agency memoranda exemption in relationship to discovery of particular documents and
suggested that the lower courts had put too much emphasis on the public policy justification
for nondisclosure. The Court agreed that reports prepared by outside consultants in
anticipation of litigation are not routinely discoverableand may be protected from disclosure
under the inter-agency and intra-agency documents exemption. Cranford, 300 Md. at 784.
If the expert who made the report isto be called at trial, however, the report is not protected,
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because it is discoverable under Rule 2-402(e)(1), which requires a party to “produce any
written report made by the expert concerning those findings and opinion ....” 300 Md. at
775.

Maryland Attorney General opinions on this exception are 58 Opinions of the
Attorney General 53 (1975) and No. 75-202 (December 1, 1975) (unpublished). Sourceson
the scope and extent of the FOIA exemption are: 1 Davis and Pierce, Administrative Law
Treatise (3rd ed. 85.11); 1 O’ Rellly, Federal Information Disclosure, Ch. 15 (2d ed. 1999);
and 7 A.L.R. Fed. 855.

2. Testing Data

SG 810-618(c) alows a custodian to deny access to testing data for licensing,
employment or academic examinations. For promotional examinations, however, a person
who took the exam is given aright to inspect, but not copy, the examination and its results.

3. Research Projects

The specific details of an ongoing research project conducted by an institution of the
State or a political subdivision (e.g. medical research project) need not be disclosed by the
custodian. SG 810-618(d). Only the name, title, expenditures, and the time when the fina
project summary will be available must be disclosed. See 58 Opinions of the Attorney
General 53, 59 (1973) for an application of thisexception to aconsultant’ sreport. See also
Letter of Advice to Leon Johnson, Chairman, Governor’s Commission on Migratory and
Seasonal Labor, from Assistant Attorney General Catherine M. Shultz (August 8, 1985)
(census information revealing individual migrants names may be protected under this
subsection.)

4. Real Estate Appraisals

Under SG 810-618(e), the contents of a real estate appraisal made for a covered
governmental entity need not be disclosed until title has passed to that entity. However, the
contents of the appraisal are available to the owner of the property at any time, unless some
other statute would prohibit access.
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5. Investigatory Records

SG 8§810-618(f) permits the withholding of certain investigatory records and records
that contain intelligence information and security procedures. The determinations required
of the custodian vary depending on the particular records at issue.

For seven named law enforcement agencies, the custodian may deny the right of
inspection of records of investigations conducted by the agency, intelligenceinformation, or
security procedures. The seven listed agencies are: any sheriff or police department, any
county or city attorney, a local correctional facility, State's Attorney, or the Attorney
General’ soffice. Althoughnot listedin SG 810-618(f)(1), the State Prosecutor isconsidered
In the same category asa State’ s Attorney. Office of the State Prosecutor v. Judicial Watch,
Inc., 356 Md. 118, 737 A.2d 592 (1999).

Not every record in the possession of thelaw enforcement agency constitutesarecord
of an investigation. See, e.g., 71 Opinions of the Attorney General 288 (1986) (recordings
of 911 calls generally not investigatory records); 63 Opinions of the Attorney General 543
(1978) (arrest logs not investigatory records).

When the records in question are investigatory, and when they come from one of
these enumerated agencies, the exception applieswithout need for an actual showing that the
records were compiled for law enforcement or prosecution purposes. The Court of Appeals
has held that theinvestigatory records of one of the seven enumerated agenciesare presumed
to be for law enforcement purposes. Superintendent v. Henschen, 279 Md. 468, 369 A.2d
558 (1977). Thus, an enumerated agency need not make a particularized showing of alaw
enforcement purpose to justify the withholding of a record relating to a crimina
investigation. See Office of the State Prosecutor, 356 Md. 118.

Ontheother hand, theinvestigatory filesof other agenciesare exempt from disclosure
only if there is a demonstration that the agency compiled them for a law enforcement,
judicial, correctional, or prosecution purpose. Where files are prepared in connection with
government litigation, and adjudicative proceedings are currently under way or
contemplated, they are compiled for law enforcement purposes. Equitable Trust Co. v. State
Human Relations Comm’n, 42 Md. App. 53, 399 A.2d 908 (1979), rev’d on other grounds,
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287 Md. 80 (1980). An agency, however, has the burden of demonstrating that it meetsthis
criterion. Fioretti v. State Board of Dental Examiners, 351 Md. 66, 82, 716 A.2d 258 (1998)
(“ The agency must, in each particular PIA action, demonstrate that it legitimately wasin the
process of or initiating a specific relevant investigative proceeding in order to come under
the aegis of the exemption.”) Even if the agency makes such a showing, when the agency
asserts that disclosure would “pregjudice an investigation,” the agency may be required to
make a particularized showing of prejudice. Fioretti, 351 Md. at 268-70; but see Fioretti,
351 Md. at 271-73 (Raker, J., concurring) (characterizing latter holding as“dicta’). See also
Bowen v. Davison, 2000 W.L. 1673383 (Ct. Spec. App. Nov. 8, 2000). For further
discussion of satisfying theagency’ sburden when withhol dinginvestigatory records, see Part
IV.F.3 below.

Maryland's current investigatory records exception is similar to the investigatory
records exemption in FOIA, 5 U.S.C. 8552(b)(7), and the case law developed under that
exemption should be of assistance in interpreting SG 810-618(f). Faulk v. State’s Attorney
for Harford County, 299 Md. 493, 474 A.2d 880 (1984). FOIA cases also discuss criteria
for determining whether a record was compiled for law enforcement purposes. See, e.g.,
Rosenfeld v. Department of Justice, 57 F.3d 803 (9th Cir. 1995), cert. dismissed, 516 U.S.
1103 (1996) (where compiling agency has clear law enforcement mandate, government has
easi er burden to establish that record it seeksto withhold was compiled for law enforcement
purposes; under these circumstances, the government need only establish rational nexus
between the enforcement of federal law and the document for which the law enforcement
exemption is claimed).

A custodian of investigatory records must nonethel ess disclose them to any person,
unlessthe custodian determines that disclosure would be “contrary to the public interest” or
unless other law would prevent disclosure. For example, the Court of Appeals held that it
would be contrary to the publicinterest to disclose aninternal investigation report of apolice
officer by the Baltimore City Police Department. Disclosure of an internal report would
discourage witnesses or other persons with information from cooperating. Mayor and City
Council of Baltimore v. Maryland Committee Against the Gun Ban, 329 Md. 78, 617 A.2d
1040 (1993). See also 77 Opinions of the Attorney General 183 (1992) (custodian of an
investigatory record containing the name and address of a crime victim would be required
under the PIA to consider the assertions of the public interest made by the requester, aswell
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as the privacy interests of the victim); 64 Opinions of the Attorney General 236 (1979)
(police department need not disclose policeinvestigative report to the extent that disclosure
would be contrary to the public interest).

Under SG 810-618(f)(2), however, the “person in interest” is entitled to inspect
investigatory records of which he or she is the subject unless production would:

(a) interfere with valid and proper law enforcement proceedings;

(b) deprive another person of a right to a fair trial or an
impartial adjudication;

(c) constitute an unwarranted invasion of personal privacy;

(d) disclose the identity of a confidential source;

(e) disclose investigate techniques or procedures,

(f) prgjudice an investigation; or

(9 endanger the life or physical safety of an individual.

See generally Mayor and City Council of Baltimore v. Maryland Committee Against the Gun
Ban, 329 Md. 78, 617 A.2d 1040 (1993); Briscoe v. Mayor and City Council of Baltimore,
100 Md. App. 124, 640 A.2d 226 (1994); 81 Opinions of the Attorney General___ [Opinion
No. 96-003 (January 31, 1996)].

The number and wide scope of these factors will often lead to adenial of disclosure
by the law enforcement agency, especially where records have been recently obtained and
arein activeuseininvestigations. The seven factorslisted above may a so be considered as
part of the “public interest” determination in deciding whether to deny access to a person
who is not a person in interest. Indeed, under limited circumstances one of these factors
might even justify an agency’s refusal to confirm or deny that a record exists. Beck v.
Department of Justice, 997 F.2d 1489 (D.C. Cir. 1993) (personal privacy of drug agent
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would be needlessly invaded if agency confirmed that record of misconduct investigation
existed). Other reasons not listed could also justify nondisclosure to a person who is not a
person in interest. 64 Opinions of the Attorney General 236 (1979).

Thefocus of the provision that protects the identity of aconfidential sourceisnot on
the motivation of the requestor or the potential harm to the informant. “Rather, the purpose
of the exception isto assist law enforcement officials in gathering information by ensuring
reluctant sourcesthat their identitieswould not be disclosed.” Bowen v. Davison, 2000 WL
1673383 (Ct. Spec. App. Nov. 8, 2000) dlip op. at p. 15. The Supreme Court has held that
a law enforcement agency is not entitled to a presumption that all sources supplying
information to that agency inthe course of acriminal investigation are” confidential sources”
within the FOIA exception for investigatory records. Rather, only some narrowly defined
circumstances provide abasis for inferring confidentiality, as when paid informants expect
their information to remain confidential. Department of Justice v. Landano, 508 U.S. 165
(1993). Thus, there must be an express or implied assurance of confidentiality to the
informant. Bowen v. Davison, supra, at p. 15. See also 17 A.L.R. Fed. 522.

Although a“personininterest” isentitled to inspect certain investigatory records that
may be denied to third parties, the person in interest’ s rights under SG810-618(f)(2) do not
override other exemptions under the PIA that might justify withholding the records. Office
of the Attorney General v. Gallagher, 359 Md. 341, 753 A.2d 1036 (2000).

6. Location of Plants, Animals, or Property

SG 810-618(g) allows a custodian to deny inspection of a record that contains the
location of an endangered or threatened species of plant or animal, plants and animals in
need of conservation, a cave, or an historic property. However, this provision does not
authorize the denial of information requested by the property owner or by any entity
authorized to take the property through condemnation.

7. Inventions Owned by Higher Education Institutions

Under SG 810-618(h), information disclosing or relating to an invention owned in
whole or in party by a State public institution of higher education need not be disclosed for
alimited period. The purpose of this exception isto allow the institution an opportunity to
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evaluate whether to patent or market the invention and pursue economic development and
licensing opportunities. However, thisexception does not apply if theinformation has been
published or disseminated by the inventors in the course of their academic activitiesor if it
has been disclosed in apublished patent. The exception also does not apply if theinvention
has been licensed by the institution for at least four years, or if four years have elapsed from
the date of the written disclosure of the invention to the institution.

8. Certain Information Owned by the Maryland Technology Development
Corporation

SG 810-618(i) allowsprotection of trade secret, confidential commercial information,
and confidential financial information owned, in whole or in part, by the Maryland
Technology Development Corporation.

E. Special Court Orders — Preventing Disclosure Where No Exception Applies

A record required to be disclosed under the PIA may be withheld temporarily if the
official custodian determines that disclosure would do “substantial injury to the public
interest.” SG 810-619. The official custodian must, within 10 days of this denial, file an
action in the appropriate circuit court seeking an order to permit the continued denial of
access. The person seeking disclosureis entitled to notice of the action and has the right to
appear and be heard before the circuit court. SG 810-619(c). An official custodianisliable
for actual damages, and any punitive damagesthat the court considersappropriate, for failure
to petition the court for an order to continue adenial of accessunder thisprovision. SG §10-
623(d)(2).

After a hearing, the court must make an independent finding that “inspection of the
public record would cause substantial injury tothe publicinterest.” For example, the Circuit
Court for Baltimore City concluded that potential competitiveinjury to the Port of Baltimore
and BWI Airport justified withholding an agreement between the State and the government
of Kuwait regarding the use of State facilities in the post-war reconstruction of Kuwait.
Evans v. Lemmon, No. 91162022 (Cir. Ct. Balto. City July 31, 1991). On the other hand,
the Court of Special Appeals concluded that Baltimore City had no basis under SG 810-619
to withhold documents concerning the construction of the Patapsco Waste Water Treatment
Plant. The Court held that the tactical disadvantage that the City might suffer in arbitration
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proceedings with the construction company was insufficient to establish the substantial
injury to the public interest needed to protect records under this section. City of Baltimore
v. Burke, 67 Md. App. 147,506 A.2d 683, cert. denied, 306 Md. 118, 507 A.2d 631 (1986).

Agencies should remember that, by seeking the SG 810-619 remedy, they are
foreclosed from an administrative determination that the records sought are subject to a
statutory exception (although the agency may not be barred from simultaneously seeking a
declaratory judgment that an exception applies). In Burke, the Baltimore City Department
of Public Workslost itsright to continue to assert the inter/intra-agency exemption when it
sought relief from disclosure under SG 810-619. Burke, 67 Md. App. at 152. Therefore, this
remedy should be viewed as an extraordinary one, requiring careful consultation with
counsel before adecision is made to bring a SG 810-619 action.

F. Severability of Exempt from Non-Exempt

Thefact that some portionsof aparticular record may be exempt from disclosure does
not mean that the entire record may be withheld. If arecord contains exempt and non-
exempt material, the custodian must permit inspection of any “reasonably severable” non-
exempt portion of arecord. SG 810-614(b)(3)(iii). If exempt portions of the document are
inextricably intertwined with nonexempt portions, however, so that excision of the exempt
information would impose significant costs on the agency and the final product would
contain very little information, then the agency may deny inspection of the record. See
Nadler v. Department of Justice, 955 F.2d 1479 (11th Cir. 1992) (factual material may be
withheld when it is impossible to segregate it in a meaningful way from deliberative
information.) See also Newfeld v. IRS, 646 F.2d 661 (D.C. Cir. 1981). If the agency
decides that non-exempt information is not reasonably segregable, it has the burden of
showing thisin anon-conclusory affidavit. Wilkinson v. FBI, 633 F. Supp. 336 (C.D. Cal.
1986).

G. Relationship of Exceptions to Civil or Criminal Discovery

Demandson custodiansfor documentsfor civil or criminal trialsrai se questionsabout
the relationship of judicial discovery rules to the SG 8810-616, 10-617 and 10-618
exceptions. See Tomlinson, The Use of the Freedom of Information Act for Discovery
Purposes, 43 Md. L. Rev. 119 (1984). For instance, must an agency resist discovery where
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the information sought is protected from disclosure by a mandatory or discretionary
exception?

In the only reported decision on this preciseissue, Boyd v. Gullett, 64 F.R.D. 169 (D.
Md. 1974), the court held that the exceptionsin the PIA do not create privilegesfor purposes
of the federal discovery rules. Inreaching thisdecision, the court relied on analogous cases
under FOIA:

The intention of Congress and presumably the Maryland L egislature
was to increase public access to government information. Both acts
provide that “any person” hasthe right to non-exempt materials, and
the exemptions are merely reasonable limitations on this broad right
of “any person” to request information. It would not be reasonable
to view such acts as creating new privileges where privileges never
existed. Indeed, such aninterpretation would result in arestriction of
public access to government information. Such a paradoxical result
could not have been intended by the Maryland Legislature by its
passage of [the PIA], and the Court is satisfied that the exemptionsin
the statute do not create privileges for the purposes of discovery.

64 F.R.D. at 177-78.

While a custodian, with advice of counsel, should make records available pursuant
to appropriate civil discovery requests, care should be taken to protect records affecting
individual privacy interests from broader disclosure than necessary by seeking, or inviting
those who are affected to seek, protective orderslimiting further disclosure of the record to
the partiesin thelitigation. Often a protective order can be structured in such amanner that
relevant information is provided but other information is protected from discovery thereby
maximizing the protection of the PIA. Note that the General Assembly has explicitly made
certain records not discoverable in civil or criminal trials. See, e.g., 814-410 of the Health
Occupations Article.

Just asthe PIA does not narrow the scope of discovery, neither doesthe PIA expand
it. InFaulkv. State’s Attorney for Harford County, 299 Md. 493, 474 A.2d 880 (1984), the
Court of Appeals held that the PIA does not expand the right of discovery available to a
criminal defendant under Maryland Rule 741 (current Rule 4-263); see also Office of
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Attorney General v. Gallagher, 359 Md. 341, 347-48, 753 A.2d 1036 (2000). The pendency
of criminal proceedings triggers the SG 810-618(f) exemption, which shields investigatory
recordsfrom disclosureto an accused. The Court adopted the reasoning of NLRB v. Robbins
Tire & Rubber Co., 437 U.S. 214 (1978), in which the Supreme Court stated that FOIA was
not intended to function as a private discovery tool.

H. Reverse PIA Actions

A special feature of the exceptionsin SG 8810-616 and 10-617 is that they impose
an obligation on the custodian to deny inspection of the listed records or information:
“Unless otherwise provided by law, a custodian shall deny inspection of a public record ...”
(emphasis added). If the custodian decides to release information or records that might be
covered by SG §810-616 or 10-617, the question arises whether the subject of arecord or
the person submitting arecord may bring suit to prevent such adisclosure. In Chrysler Corp.
v. Brown, 441 U.S. 281 (1979), the Supreme Court decided that FOIA does not afford a
private right of action to prohibit disclosure of information covered by 5 U.S.C. 8552(b).
Rather, a reverse FOIA action is generaly brought under the federa Administrative
Procedures Act, with the claim that the agency’s decision to release the document was
“arbitrary and capricious.”

SG §810-616 and 617 differ from FOIA in this significant respect: the PIA prohibits
the disclosure of the records, whereas FOIA allows disclosure even if an exemption could
be asserted. Consequently, a “reverse PIA” action (one to prevent rather than allow
disclosure) may be authorized in Maryland despite the Chrysler case. If a custodian
proposes to release a document arguably covered under SG 8810-616 or 10-617, the
custodian should usually contact the person potentially affected by rel ease so that the person
may advise the custodian of his or her views and potentially seek judicial intervention to
protect the record from disclosure. Inthe event of judicia intervention, the custodian or the
agency should produce an administrative record that reveals why it decided to release the
document, if that document may be covered under SG 8810-616 or 10-617. Cf. Reliance
Elec. v. Consumer Product Comm’n, 924 F.2d 274 (D.C. Cir. 1991).
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v
Request Procedures
A. Written Request

ThePIA envisionsawritten request. SG 810-614. Nevertheless, an agency need not
and should not demand written requests for inspection of agency documents when thereis
no question that the public has a right to inspect them. For example, an agency’s annual
report and the agency’s quarterly statistics are clearly open to the public for inspection.
Moreover, arequest expressing adesireto inspect or copy agency records may be sufficient
to trigger the PIA requirements, even if it does not expressly mention the words “Public
Information Act” or cite the applicable sections of the State Government Article.

In general, there is no requirement that the applicant give the reason for arequest or
identify him or herself, although he or she is certainly free to do so. The reasons that the
information is sought are generally not relevant. See Moberly v. Herboldsheimer, 276 Md.
at 227; 61 Opinions of the Attorney General 702, 709 (1976). These reasons might be
pertinent, however, if the applicant seeksawaiver of fees. See Part I1G above. In addition,
the identity of an applicant isrelevant if he or she is seeking access in one of the particular
situations where the PIA gives “persons in interest” special rights of access.

While there is no requirement that an applicant give a reason for the request, the
request must sufficiently identify the records that the applicant seeks. See letter of advice
to Deborah Byrd, Dorchester County Commissioner’s Office, from Assistant Attorney
Genera Kimberly SmithWard (May 7, 1996) (PI A request must sufficiently identify records
S0 as to notify agency of records that the applicant wishes disclosed). See also Sears v.
Gottschalk, 502 F.2d 122 (4th Cir. 1974), cert. denied, 422 U.S. 1056 (1975) (FOIA calls
for reasonable description, enabling government employee to locate requested records). In
some instances, applicants may have only limited knowledge of the types of records the
agency has and may not be able to describe precisely the recordsthey seek. Anagency may
appropriately assist an applicant to clarify arequest when feasible.

Generally, an agency may not require the Legidlative Auditor to submit a written
request pursuant to the PIA. However, if an employee of the Legislative Auditor requests
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information from an agency that is not the subject of the audit without stating an
organizational affiliation and without invoking the powers granted under the audit statute
(SG 882-1217 to 2-1227), the agency that receives the request should treat it as a request
subject to all of the procedures of the PIA, including the requirement of awritten application.
76 Opinions of the Attorney General 287 (1991).

B. Time for Response

Under SG 810-614(b)(2), if arecord is found to be responsive to a request and is
recognized to be open to inspection, it must be produced “immediately” after receipt of the
written request. An additional “reasonable period, not to exceed 30 days’ isavailable only
where the additional period of timeisrequired to retrieve the records and assess their status
under the PIA. A custodian should not wait the full 30 days to allow or deny accessto a
record if that amount of timeis not needed to respond. If accessisto be granted, therecord
should be produced for inspection and copying promptly after thewritten request isreceived.
Similarly, when access to a record is denied, the custodian is to “immediately” notify the
applicant. SG 810-614(b)(3)(i). Within ten working days after the denial, the custodian
must providethe applicant with awritten statement in accordance with SG §10-614(b)(3)(ii).
In practice, the denial and explanation generally are provided as part of a single response.

There appearsto be some conflict betweenthe“immediate” accessrequirement of SG
810-614(b)(2) and the 30 daysallowed to grant or deny arequest by SG 810-614(b)(1). This
conflict is resolved, however, if the custodian immediately grants access where the right to
accessisclear. If the custodian, after aninitial review of the records, determines that there
IS aquestion about the applicant’ s right to inspect them, then aperiod of up to 30 days may
be used to determine whether adenial is authorized and appropriate. If the problem is that
thereguest isunclear or unreasonably broad, the custodian should ask the applicant to clarify
or narrow the request promptly. The custodian should not wait the full 30 daysand deny the
request only because it is unclear or unreasonably broad.

The 30-day time periods in SG 810-614(b)(1) and (2) and the other time periods
imposed by SG §10-614 may be extended, with the consent of the applicant, for an additional
period not to exceed 30 days. SG 810-614(b)(4).
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A troubling question is presented where the custodian, acting in good faith, isunable
to comply with the time limits set by the PIA. For example, a custodian may have trouble
retrieving old records and then, after retrieval, may find that portions of the records must be
deleted to protect confidential material from disclosure. Even with due diligence, the
custodian may be unable to comply with the request within the time limits set by the PIA.
If an extension isnot obtai nable under SG 810-614(b)(4), the custodian should makethe best
good faith response possible by: (1) alowing inspection of any portion of the records that
arecurrently available; and (2) informing the applicant, within theimposed time limit, of the
reasons for the delay and an estimated date when the agency’ s review will be complete.

This course should be followed only when it is impracticable for the custodian to
comply with the PIA’s time limits. Every effort should be made to follow the PIA’s time
limits. Under FOIA, if an agency can show that exceptional circumstances exist and that it
Is exercising due diligence in responding to a request, courts have allowed the agency
additional time. See Open America v. Watergate Special Prosecution Force, 547 F.2d 605
(D.C. Cir. 1976) (court allowed FBI to handle large volume of requests for information by
fulfilling requests on a first-in, first-out basis even though statutory time limits were
exceeded). See also Exner v. FBI, 542 F.2d 1121 (9th Cir. 1976); Hayden v. Department of
Justice, 413 F. Supp. 1285 (D.D.C. 1976). Other courts have resisted agency efforts to
maintain a routine backlog of FOIA requests. See Ray v. Department of Justice, 770 F.
Supp. 1544 (S.D. Fla. 1990) (routine administrative backlog of requests for records did not
constitute “exceptional circumstances’ allowing agency to respond outside FOIA’s 10-day
requirement). Accord, Mayock v. INS, 714 F. Supp. 1588 (N.D. Cal. 1989), rev’d, 938 F. 2d
1006 (9th Cir. 1990).

C. Records Not in Custodian’s Custody or Control

If awritten request for accessto arecord ismadeto aperson whoisnot the custodian,
that person must, within 10 working days of the receipt of the request, notify the applicant
of this fact and, if known, the actual custodian of the record and the location or possible
location of the record. SG 810-614(a)(2).
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D. Written Denial

When a request is denied, the custodian must provide, within 10 working days, a
written statement of the reasons for the denial, the legal authority for the denial, and notice
of the remedies for review of the denial. SG 810-614(b)(3)(ii). A sample denia letter is
contained in Appendix B. Although thisletter reflectsarecord-by-record decision, an index
of withheld documentsis not required at the administrative denia stage, so long astheletter
complies with SG 810-614(b)(3)(ii). Generally, adenial letter should be reviewed by the
agency’slegal counsel beforeit is sent out to ensure that the denial is correct as a matter of
law and to ensure that the three elements in SG 810-614(b)(3)(ii) are adequately and
correctly stated in the letter.

Before sending a denial letter and after consulting with counsel, a custodian may
consider negotiating with the applicant or the applicant’ s attorney. The applicant may wish
to withdraw or limit the part of the request that is giving the agency difficulty and thusavoid
the need for aformal denial.

E. Administrative Review

An agency may establish a process under which an applicant may obtain
administrative review of a denial. The PIA does not require such administrative review
processes to be exhausted, however, before the applicant seeks judicial review under SG
810-623.

If an agency is subject to the “contested case’ provisions of the Administrative
Procedure Act, Title 10, Subtitle 2 of the State Government Article, the agency must provide
the applicant with the opportunity for an administrative review in accordance with contested
case hearing procedures. By the express terms of SG 810-622(c), however, the applicant
does not have to exhaust this remedy before seeking judicial review under SG 810-623.

The PIA requires that any applicant who makes a request be given an APA hearing,
despitethefact that it often makeslittle senseto have such ahearing. Adjudicatory hearings
of this type are most appropriate for factual disputes, whereas the issuein a PIA denidl is
usually oneof law (e.g. the scope of a statutory exception) that the agency should have fully
considered prior to the denial. Nevertheless, the PIA is explicit, and denial letters from
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agencies subject to APA contested case provisions should indicate this procedure as an
available remedy for review.

F. Judicial Enforcement

The PIA providesfor judicial enforcement of the rights provided under the Act. SG
810-623. It calls for asuit in the circuit court to “enjoin” an entity, official, or employee
from withholding records and order the production of records improperly withheld.
Literally, SG 810-623 refers only to persons denied “the right to inspect” arecord. It does
not explicitly refer to theright to obtain copies. Despitethisoversight, itislikely that acourt
would construe SG §10-623to providefor judicial scrutiny of an agency’ srefusal to provide
copies.

1. Limitations

The Court of Special Appealshasheld that actionsfor judicial review under SG 810-
623 of the PIA are controlled by CJ 85-110, which has atwo-year limitations period, rather
than by former Rule B4, which would require the action to be brought within 30 days. The
Court did not decide whether proceedings under SG 810-623 are subject to any other rules
governing administrative appeals. Kline v. Fuller, 56 Md. App. 294, 467 A.2d 786 (1983).

2. Procedural Issues

I Venue. Venueis proper where the complainant resides or has a principal place
of business or where the records are located. SG 810-623(a)(1). See Attorney
Grievance Commission v. A.S. Abell, 294 Md. 680, 452 A.2d 656 (1982).

Answer. The defendant must answer or otherwise plead within 30 days after
service, unless the time period is expanded for good cause shown. SG 8§810-
623(b).

Expedited hearing. SG 810-623(c)(1) providesfor expedited court proceedings
in PIA cases. The agency and counsel should cooperate if the plaintiff seeks a
quick judicia determination.
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I Intervention. Insome cases, it may be appropriate for athird party to intervene
in an action for disclosure. For example, if the issue is the release of
investigatory, financial, or similar records, the person who is the subject of the
records may wish to intervene under Maryland Rule 2-214. In an appropriate
case, particularly oneinvolving confidential business records, the agency should
consider inviting affected personsto intervene. An affected person’sfailureto
seek intervention may itself be an indication that the records are not truly
confidential.

3. Aqgency Burden

The burden is on the entity or official withholding arecord to sustain its action. SG
810-623(b)(2)(i). If the custodian invokes the agency memoranda exception, however, and
thetrial court determinesthat one of the privileges embraced within that exemption applies,
the custodian will have met the burden of showing that disclosure would be contrary to the
publicinterest. Cranford v. Montgomery County, 300 Md. 759, 776, 481 A.2d 229 (1984).
The PIA specifically provides that the defendant custodian may submit a memorandum to
the court justifying the denial. SG 810-623(b)(2)(ii). Cranford discussesthelevel of detail
necessary to support a denial of access.

To satisfy the statutory burden, an entity or official withholding a record must put
forth evidence sufficient to justify the decision. 1n some circumstances, acourt may require
the agency tofileaVaughn index (named after the Vaughnv. Rosen, 484 F.2d 820 (D.C. Cir.
1973)) detailing each record withheld or redacted by author, date, and recipient, and
providing enough information about the subject matter to permit the requester and court to
test the justification of the withholding.

A regulatory agency that denies a person in interest access to an investigatory file
under SG 8§ 10-618(f)(1)(ii) must establish first, that the file was compiled for a law
enforcement purpose and second, that disclosure would have a prejudicial effect under SG
8 10-618(f)(2). Fioretti v. State Board of Dental Examiners, 351 Md. 66, 716 A. 2d 258
(1998) (holdinginplaintiff’ sfavor, becausethe agency failed to support itsmotion to dismiss
with affidavits, a summary of the file, or other relevant evidence).
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In contrast, a law enforcement agency enumerated under SG 810-618(f)(1)(i) is
presumed to have compiled an investigatory file for law enforcement purposes. Because a
generic determination of interference with a pending investigation can be made, a““Vaughn
index” listing each document, its author, date, and general subject matter, and the basis for
withholding the document, is not required. See Office of the State Prosecutor v. Judicial
Watch, Inc., 356 Md. 118, 737 A.2d 592 (1999).

The court may examine the questioned records in camera to determine whether an
exception applies. SG 810-623(c)(2). See Equitable Trust Co. v. State Comm’n on Human
Relations, 42 Md. App. 53, 399 A.2d 908 (1979), rev’d on other grounds, 287 Md. 80, 411
A.2d 86 (1980). SG 810-623(c)(2), alowing in camera inspection, is discretionary, not
mandatory. Whether an in camera inspection will be made ultimately depends on whether
the trial judge believes that it is needed to make a responsible determination on claims of
exemption. Cranford v. Montgomery County, 300 Md. 759, 779, 481 A.2d 221, 231 (1984).
See also Zaal v. State, 326 Md. 54, 602 A.2d 1247 (1992), where the Court discussed
alternative approaches to protect sensitive records.

4. Remedies

In addition to injunctive relief, a court may award actual and punitive damages for a
knowing and willful failure to disclose, if the defendant custodian knew, or should have
known, that the person was entitled to inspect the record. SG 810-623(d)(1). The official
custodian isaso liable for actual and punitive damages for failure to petition a court for an
order to continue atemporary denial. SG 810-623(d)(2).

Reasonable attorneys fees and other litigation costs are available if an applicant
“substantialy prevails.” SG 810-623(f). See Attorney Grievance Commissionv. A.S. Abell,
294 Md. 680, 452 A.2d 656 (1982). Thisstandard isvery closeto the standards of FOIA (5
U.S.C. 8552(a)(4)(E)) and the Civil Rights Attorneys Fees Act (42 U.S.C. 81988), and the
same liberal construction of “substantially prevailing” would probably apply under the
Maryland Act. If the statute creating the agency specifically grantsimmunity from liability,
however, that specific enactment will prevail over SG 810-623(f). A.S. Abell Publishing Co.
v. Mezzanote, 297 Md. 26, 464 A.2d 1068 (1983).
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If an applicant substantially prevails, the awarding of attorneys fees lies with the
discretion of thetrial court. Among the pertinent considerations to be taken into account are
the benefit the public derived from the suit, the nature of the applicant’s interest in the
released information, and whether the agency’s withholding of the information had a
reasonable basisin law. Kirwan v. The Diamondback, 352 Md. 74, 95-96, 721 A. 2d 196
(1998), citing Kline v. Fuller, 64 Md. App. 375, 386, 496 A. 2d 325 (1985).

Feesand costsare available under the PIA only to aprevailing “applicant.” Compare
thisprovisionwiththe Open MeetingsAct, 810-510(d)(5)(i) of the State Government Article,
which makesany “party” eligiblefor feesand costs. See 36 A.L.R. Fed. 530 for adiscussion
of casesunder 5 U.S.C. 8552(a)(4)(E).

\%
Liability of Persons Who Violate the Act

ThePIA providesfor both civil and criminal penaltiesfor violationsof the Act. Given
this potential liability and the salutary purposes of the PIA, care should be taken to make
certain that an agency’ s officials and employees comply with the Act.

A. Criminal Penalties

SG 810-627 provides for a $1000 fine for any person who willfully and knowingly
violates the Act. 61 Opinions of the Attorney General 698 (1976); 65 Opinions of the
Attorney General 365 (1980). This section appliesto any person, not just to custodians or
agency employees.

SG 810-627(a)(3) also providesthat aperson may not “ by false pretenses, bribery, or
theft, gain access to or obtain a copy of apersonal record whose disclosure to the person is
prohibited by ... thissubtitle.” Thisprovision wasadded to thelaw to protect anindividual’s
privacy. See Governor’'s Information Practices Commission, Final Report 549-50 (1982).
These“personal records’ aretheindividually identifiable public records defined in SG 8§10-
624.
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B. Disciplinary Action

When a court finds that the custodian acted “arbitrarily or capriciously” in
withholding a public record, it is to refer the matter to the appointing authority of the
custodianfor appropriatedisciplinary action. SG 810-623(€). Theappointing authority must
investigate the matter and take such disciplinary action as is warranted under the
circumstances.

C. Unlawful Disclosure or Use of Personal Records

SG §10-626 authorizes an award of actual and punitive damages, attorneys fees and
litigation costs against:

A person, including an officer or employee of agovernmental unit ...
If:

(1)(i) the person willfully and knowingly permits inspection or
use of apublic record in violation of thisPart 111 of this subtitle; and

(if) the public record names or, with reasonable certainty,
otherwise identifies the individual by an identifying factor such as:

an address;

a description;

afinger or voice print;
anumber; or
apicture; or

SAE I

(2)  the person willfully and knowingly obtains, discloses, or
uses personal information in violation of 810-616(p) [MV A records]
of this subtitle.

This provision applies only to (1) “personal records’ defined by SG 810-624, and (2)
“personal information” defined by SG 810-611(f) and relating to Motor Vehicle
Administrationrecords. Unlikethedamageprovisionin SG 810-623(d)(1), which authorizes
damages only against a governmental unit, this section authorizes damages against officers
or employees of agovernmental unit and other persons not connected with the agency who
have willfully and knowingly violated the law. This provision is not itself a basis for
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denying a PIA request. Rather, it isan additional sanction for failing to comply with PIA
provisions that prohibit disclosure of certain “personal records’ and to certain “personal
information” in records of the Motor Vehicle Administration.

D. Disclosure of Certain Information to the Attorney General

A custodian is protected from civil and criminal penaltiesif the custodian transfers
or discloses the content of any public record to the Attorney General as provided in 85-313
of the State Personnel and Pensions Article. Thislatter section, part of the “Whistleblower
Law,” authorizes State empl oyeesto discloseto the Attorney General information otherwise
protected by the PIA. SG 810-628.

VI
Research Access

Under SG §10-624(c), theofficial custodian, in hisor her discretion, may grant access
to otherwise nondiscl osabl e personal recordsfor research purposes when certain safeguards
arefollowed. Therationalefor thisprovision was explained by the Governor’sInformation
Practices Commission:

An individua entrusting a government agency with sensitive,
personally identifiable information has a right to expect that the
agency will handle the information with the care and confidentiality
it deserves. For example, the Commission asserts that the privacy
interests of arecord subject regarding personally identifiable medical
information clearly is greater than the public’s right to inspect that
data.

The Commission believes, however, that there may be certain
situations in which a significant public purpose would be served by
the examination of such data by researchers. Without question,
society has benefitted immeasurably by the advances in medica
research over the past decades. Y et many of these advances would
not have been possible without accessto personally identifiable data.
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The Commission feels that a mechanism should be established to
permit access to personally identifiable information for meritorious
research projectswhile, at the sametime, protecting the privacy rights
of the records subjects. The Commission believes that the best way
to accomplish both goals is to require researchers to meet certain
specified conditions prior to the release of personally identifiable
data. First of all, aresearcher should berequired to provide awritten
statement to the custodian explaining the purpose of the research
project, the nature of the records needed to achieve the project’s
goals, and the specific safeguards that will be taken to protect the
identities of the records subjects. The Commission also firmly
believes that the researcher should agree that he will not contact the
records subjects in any way without the prior approval and
monitoring of the custodian. Third, the Commission feels that the
data should not be released unless the custodian is convinced of the
adequacy of the researcher’'s proposed safeguards to prevent the
public identification of the records subjects. Finaly, the researcher
should be required to execute an agreement with the custodian
delineating all of the above points and attesting to the fact that failure
to abide by the conditions of the agreement would constitute abreach
of contract.

Governor’ s Information Practices Commission, Final Report 545-46 (1982). The language
of the amendment and the rationale supplied by the Commission indicate that researchers
may use this method to gain access to personal records even where a law other than the
Public Information Act barsdisclosure. Thus, theamendment has general effect beyond the
PIA.

VIl
The Right to Correction or Amendment of Public Records

Under SG 810-625, a person in interest may request that a State agency correct or
amend public records, including personnel files, that the person has a right to inspect and
believesareinaccurate or incomplete. Local agenciesare not covered by thissection. Under
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some circumstances, death certificates are subject to correction pursuant to SG 810-625.
Chapter 547, Laws of Maryland 1992.

A. Agency Responsibility

Within 30 days after receiving a written request for correction or amendment, the
agency must inform the requestor either that the requested change has been made or give
written notice of the agency’ srefusal and thereason for it. SG 810-625(c). Once informed
of arefusal, the person may file with the agency a statement of the reasonsfor the requested
change and for the disagreement with the agency’ sdecision. The agency must then include
this statement in any disclosure of the public recordsto athird party. SG 810-625(d). If the
unit is an agency subject to the contested case procedures of the Administrative Procedure
Act, the person may seek administrative and judicial review of the agency’ sdecision to deny
the requested change or of any failure by the unit to provide the statement to a third party.
SG 810-625(€).

B. Enforcement

SG 810-625 provides for administrative and judicial review pursuant to the
Administrative Procedure Act. The judicial review provisions of SG 810-623 are not
triggered in this situation, because a denial of the “right to inspect” has not occurred. See
Bill Review Letter to Governor Hughes from Attorney General Sachs re: House Bill 862
(April 21, 1983).

C. Regulations

The Officeof the Attorney General hasdevel oped model regulationstoimplement SG
810-625. See Appendix D, Chapter 2. Regulations based on earlier revisions of this model
have been adopted by several State agencies. See, e.g. COMAR 11.01.15 (regulations of the
Department of Transportation) and COMAR 15.01.06 (regulations of the Department of
Agriculture).

" Chapter 547 reversed an opinion of this office concluding that the PIA records correction
mechanism was not available for correction of death certificates. 76 Opinions of the Attorney
General 276 (1991). Theterm “person ininterest” is specially defined for purposes of correction
of adeath certificate. See SG §10-611(e)(3).



VI
Restrictions on the Creation and Collection of Personal Records

Concerns about individual privacy prompted the amendment of the PIA during the
2000 session of the General Assembly to prohibit aunit of the State or of alocal government
from creating “personal records’ absent a clearly established need. SG §10-624(b).” A
“personal record” is defined as one that “name or, with reasonable certainty otherwise
identifiesan individual by anidentifying factor such as’ an address, description, fingerprint,
voice print, number, or picture. SG 810-624(a).

Those amendmentsal so mandatethat State agenciescollect personal informationfrom
the person in interest to the greatest extent practicable. SG 810-624(c)(2). The person in
interest isto beinformed of: (1) the purpose for which the personal information is collected;
(2) the consequences of refusing to provide the information; (3) the right to inspect, amend,
or correct personal records; (4) whether personal informationisgenerally availablefor public
inspection; and (5) whether the information is shared with any other entity. SG §
10-624(c)(3).

That legidlation provided exemptions for certain personal records, including the
collection of personal information related to the enforcement of criminal laws or the
administration of the penal system, certain investigatory materials, records accepted by the
State Archivist, information collected in conjunction with certain research projects, and
personal records that the Secretary of Budget and Management exempts by regulation. SG
810-624(c)(5). In addition, these provisions may not be construed to preempt or conflict with
provisions concerning medical records under the Health-General Article, Title 4, Subtitle 3,
Annotated Code of Maryland. Chapter 4, 82, Laws of Maryland 2000. Finally, each unit
of State government isrequired to post its privacy policies concerning collection of persona
information on its internet web site. SG 810-624(c)(4).

SAMPLE REQUEST LETTER

Appendix A

“A provision outside of the PIA itself calls for agencies to keep only the information about a
person that is needed to accomplish a governmental purpose. SG §10-602.



SAMPLE REQUEST LETTER

October 13, 2000

Mr. Freeman Information
Executive Director

License Commission

110 First Street

Baltimore, Maryland 21200

Dear Mr. Information:

This is a request under the Maryland Public Information Act, State Government
Article 8810-611 to 628. | am making this request on behalf of my client, Wanda Know.
In this capacity, | wish to inspect al records in your custody and control pertaining to the
following:

(A) the denial by the Commission of the license or permit to
Wanda Know which occurred on October 1, 2000; and

(B) any studies, statistics, reports, recommendations, or other
records that treat in any fashion the Commission's actions,
practices, or procedures concerning the granting or denial
of licenses or permits during the last three fiscal years.

If all or any part of thisrequest is denied, | request that | be provided with awritten
statement of the groundsfor thedenial. If you determinethat some portions of the requested
records are exempt from disclosure, please provide me with the portions that can be
disclosed.

Appendix A A-1



Sample Request Letter

| also anticipate that | will want copies of some or al of the records sought.
Therefore, please advise me asto the cogt, if any, for obtaining acopy of the records and the
total cost, if any, for al the records described above. If you have adopted afee schedule for
obtaining copies of records and other rules or regul ationsimplementing the Act, please send

me a copy.

| look forward to receiving disclosable records promptly and, in any event, to a
decision about all of the requested records within 30 days. Thank you for your cooperation.
If you have any questions regarding this request, please tel ephone me at the above number.

Sincerely,

Connie Have
Attorney-at-Law

cc. EvanHand
Commission Attorney

WP>KMI:request
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SAMPLE DENIAL LETTER

October 24, 2000

Connie Have, Esquire
1000 Lawyer Building
Baltimore, Maryland 21200

Dear Ms. Have:

| haverecelved your letter dated October 13, 2000, submitted on behalf of your client,
Wanda Know, in which you requested to inspect and copy all records in my custody and
control pertaining to the following:

(A) the denial by the Commission of the license or permit to
Wanda Know which occurred on October 1, 2000; and

(B) any studies, statistics, reports, recommendations, or other
records that treat in any fashion the Commission's actions,
practices, or procedures concerning the granting or denia
of licenses or permits during the last three fiscal years.

My staff has collected these records and you may inspect all of the records we have
collected with the exception of two recordsthat | find to be not available for your inspection
under the Annotated Code of Maryland, State Government Article, 8810-611 ) 10-628. In
compliancewith 810-614(b)(3)(ii), | will set forth a statement of the groundsfor each denia
of access with appropriate citation to the statutory section that permits me to deny access.

Record No. 1 (3 pages).

Memorandum dated September 1, 2000, from Evan Hand, Assistant
Attorney Genera, to Joe Maybe, Commission Chairman. This
memorandum constitutes advice of legal counsel and is protected
from disclosure by 810-615(1) asaprivileged or confidential record.
It also constitutes an intra-agency memorandum under 810-618(b)
and | find that disclosure to you would be contrary to the public
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Interest since disclosure could impair the attorney-client relationship
necessary for the effective operation of this agency.

Record No. 2 (30 pages).

Record No. 2 constitutes aportion of investigatory File No. 96-1608
of thisagency concerning your client. Thisfilewascompiled by this
agency in pursuit of its law enforcement obligations under Article
112, 814. Whileyour clientisapersonin interest asto theserecords,
| find that complete disclosure of the file would be contrary to the
public interest since inspection would disclose the identify of a
confidential source and disclosure investigative techniques and
procedures of the Commission. Section 10-618(f) allowsmeto deny
you access to these file. See particularly 810-618(f)(2). Y ou may
inspect the balance of our investigatory file on your client, and it is
part of the records we have collected for your inspection.

Pursuant to 810-614(b)(3)(ii)3, | must also inform you of all remedies available for
review. Pursuant to 810-622, your client is entitled to an administrative review with this
agency upon request. If requested, such review will be conducted in accordance with State
Government Article 8810-205 through 221 and the hearing regulations of the agency
published at COMAR 00.00.01. Your client may also pursue her judicial enforcement

remedies under 810-623.

If you wish to inspect the records that are available to your client under the Act,
please cal my administrative assistant, Madge Public, who will arrange a mutually
convenient time for your to inspect them. If you wish to obtain copies of any records, Ms.

Public will assist you. You will be charged a fee of $.25 for each copy.

CC:

Sincerely,

Freeman Information
Executive Director

Evan Hand
Assistant Attorney General

TEXT OF THE

PuBLIC INFORMATION ACT
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Text of the Public Information Act

PuBLIC INFORMATION ACT
Annotated Code of Maryland
State Government Article
Title 10, Subtitle 6
Part I11. Access to Public Records

10-611. Definitions.
(@ InthisPart Il of this subtitle the following words have the meanings indicated.

(b) "Applicant” means a person or governmental unit that asks to inspect a public
record.

(c) "Custodian" means:
(1) theofficial custodian; or

(2) any other authorized individual who has physical custody and control of a
public record.

(d) "Officia custodian” means an officer or employee of the State or of a political
subdivision who, whether or not the officer or employee has physical custody and control
of apublic record, isresponsible for keeping the public record.

(e) "Personininterest"” means:

(1) aperson or governmental unit that is the subject of a public record or a
designee of the person or governmental unit;

(2) if the person has alegal disability, the parent or legal representative of the
person; or

(3) astorequestsfor correction of certificates of death under 8 5-310(d)(2) of
the Health - General Article, the spouse, adult child, parent, adult sibling, grandparent, or
guardian of the person of the deceased at the time of the deceased's death.

(f) (1) "Persona information” means information that identifies an individual
including anindividual'saddress, driver'slicensenumber or any other identification number,
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medical or disability information, name, photograph or computer generated image, Social
Security number, or telephone number.

(2) "Personal information” does not include an individual's driver's status,
driving offenses, 5-digit zip code, or information on vehicular accidents.

(@ (1) "Publicrecord" meanstheoriginal or any copy of any documentary material
that:

(i) ismade by a unit or instrumentality of the State government or of a
political subdivision or received by the unit or instrumentality in connection with the
transaction of public business; and

(if) isinany form, including:

1. acard,

2. acomputerized record,;

3. correspondence;

4, adrawing;

5. film or microfilm;

6. aform;

1. amap;

8.  aphotograph or photostat;
9. arecording; or

10. atape.

(2) "Publicrecord" includes a document that lists the salary of an employee of
aunit or instrumentality of the State government or of a political subdivision.
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(3) "Public record" does not include adigital photographic image or signature
of an individual, or the actual stored data thereof, recorded by the Motor Vehicle
Administration.

(hy (1) "Telephone solicitation” means the initiation of a telephone call to an
individual or to the residence or business of an individual for the purpose of encouraging
the purchase or rental of or investment in property, goods, or services.

(2) "Telephone solicitation” does not include a telephone call or message:

(i) toanindividua who hasgiven express permissionto the person making
the telephone call;

(i) to an individual with whom the person has an established business
relationship; or

(iii) by atax-exempt, nonprofit organization.

10-612. General Right to Information.

(@) All persons are entitled to have access to information about the affairs of
government and the official acts of public officials and employees.

(b) To carry out the right set forth in subsection (a) of this section, unlessan
unwarranted invasion of the privacy of apersonininterest would result, thisPart 111 of this
subtitle shall be construed in favor of permitting inspection of apublic record, with the least
cost and least delay to the person or governmental unit that requests the inspection.

(c) ThisPart 111 of thissubtitle does not preclude a member of the General Assembly
from acquiring the names and addresses of and statistical information about individualswho
are licensed or, as required by alaw of the State, registered.

10-613. Inspection of Public Records.

(@) Except as otherwise provided by law, a custodian shall permit a person or
governmental unit to inspect any public record at any reasonable time.
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(b) To protect public records and to prevent unnecessary interference with official
business, each official custodian shall adopt reasonable rules or regulationsthat, subject to
this Part I11 of this subtitle, govern timely production and inspection of a public record.

10-614. Applications.

(@ (1) A personor governmental unit that wishesto inspect a public record shall
submit a written application to the custodian.

(2) If theindividual to whom the application is submitted is not the custodian
of the public record, within 10 working days after receiving the application, the individua
shall give the applicant:

(i) notice of that fact; and
(@it) if known:
1.  thename of the custodian; and

2. thelocation or possible location of the public record.

(b) (1) Within 30 days after receiving an application, the custodian shall grant or
deny the application.

(2) A custodian who approves the application shall produce the public record
immediately or within the reasonable period that isneeded to retrieve the public record, but
not to exceed 30 days after receipt of the application.

(3 A custodian who denies the application shall:

(i) immediately notify the applicant;

(i) within 10 working days, give the applicant a written statement that
gives.

1. the reasons for the denial;

2.  thelegal authority for the denial; and
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3. noticeof theremediesunder thisPart 111 of thissubtitlefor review
of the denial; and

(iif) permit inspection of any part of the record that is subject to inspection
and is reasonably severable.

(4) With the consent of the applicant, any time limit imposed under this
subsection may be extended for not more than 30 days.

10-615. Required Denials - In General.
A custodian shall deny inspection of a public record or any part of a public record if:
(1) by law, the public record is privileged or confidential; or
(2) theinspection would be contrary to:
(i) aState statute;

(i) afedera statute or aregulation that isissued under the statute and has
the force of law;

(iii) therules adopted by the Court of Appeals; or

(iv) anorder of acourt of record.

10-616. Required Denials - Specific Records.

(@) Unless otherwise provided by law, a custodian shall deny inspection of a public
record, as provided in this section.

(b) A custodian shall deny inspection of public records that relate to the adoption of
an individual.
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(c) A custodian shall deny inspection of public records that relate to welfare for an
individual.

(d) A custodian shall deny inspection of aletter of reference.

(e) (1) Subject to the provisions of paragraph (2) of this subsection, a custodian
shall prohibit inspection, use, or disclosureof a circulation record of apubliclibrary or other
item, collection, or grouping of information about an individual that:

(i) ismaintained by alibrary;

(i) contains an individual's name or the identifying number, symbol, or
other identifying particular assigned to the individual; and

(iii) identifies the use a patron makes of that library's materials, services,
or facilities.

(2) A-custodianshall permitinspection, use, or disclosureof a circulation record
of apublic library only in connection with the library's ordinary business and only for the
purposes for which the record was created.

(f) A custodian shall deny inspection of library, archival, or museum materia given
by a person to the extent that the person who made the gift limits disclosure as a condition
of the gift.

(@99 (1) Subject to paragraphs (2) through (7) of this subsection, a custodian shall
deny inspection of aretirement record for an individual.

(2) A custodian shall permit inspection:
(i) by the person ininterest;
(i1) by the appointing authority of the individual;
(iii) after the death of the individual, by a beneficiary, personal

representative, or other person who satisfiesthe administrators of the retirement and pension
systems that the person has avalid claim to the benefits of the individual; and
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(iv) by any law enforcement agency in order to obtain the home address of
a retired employee of the agency when contact with aretired employee is documented to
be necessary for official agency business.

(3) A custodian shall permit inspection by the employees of acounty unit that,
by county law, is required to audit the retirement records for current or former employees
of the county. However, theinformation obtained during the inspection is confidential, and
the county unit and its employees may not disclose any information that would identify a
person in interest.

(4) On request, a custodian shall state whether the individual receivesa
retirement or pension allowance.

(5 A custodian shall permit release of information as provided in § 21-504 or
§ 21-505 of the State Personnel and Pensions Article.

(6) On written request, a custodian shall:

(i) disclose the amount of that part of a retirement allowance that is
derived from employer contributions and that is granted to:

1. aretired elected or appointed official of the State;
2. aretired elected official of apolitical subdivision; or

3. aretired appointed official of a political subdivision who isa
member of a separate system for elected or appointed officials; or

(i) disclose the benefit formula and the variables for calculating the
retirement allowance of:

1. acurrent elected or appointed official of the State;
2. acurrent elected official of a political subdivision; or

3. acurrent appointed official of a political subdivision who is a
member of a separate system for elected or appointed officials.

(7) (i) Thisparagraph appliesto Anne Arundel County.
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(i) On written request, a custodian of retirement records shall disclose:

1. thetotal amount of that part of apension or retirement allowance
that is derived from employer contributions and that is granted to a retired elected or
appointed official of the county;

2.  thetotal amount of that part of apension or retirement allowance
that is derived from employee contributions and that is granted to a retired elected or
appointed official of the county, if the retired elected or appointed official consentsto the
disclosure;

3.  thebenefit formulaandthevariablesfor cal cul ating the retirement
allowance of a current elected or appointed official of the county; or

4.  theamount of theemployeecontributionsplusinterest attributable
to a current elected or appointed official of the county, if the current elected or appointed
official consents to the disclosure.

(iii) A custodian of retirement records shall maintain alist of those elected
or appointed officials of the county who have consented to the disclosure of information
under subparagraph (ii) 2 or 4 of this paragraph.

(h) (1) Thissubsection appliesonly to public records that relate to:

(i) police reports of traffic accidents;

(i1) criminal charging documents prior to service on the defendant named
in the document; and

(i) traffic citationsfiled in the Maryland Automated Traffic System.
(2) A custodian shall deny inspection of arecord described in paragraph (1) of
this subsection to any of the following persons who request inspection of records for the

purpose of soliciting or marketing legal services:

(i) anattorney who is not an attorney of record of a person named in the
record; or
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(i) apersonwhoisemployed by, retained by, associated with, or acting on
behalf of an attorney described in this paragraph.

(i) (1) Subjecttoparagraph (2) of thissubsection, acustodianshall deny inspection
of a personnel record of an individual, including an application, performance rating, or
scholastic achievement information.

(2) A custodian shall permit inspection by:

(i) thepersonininterest; or

(i) an elected or appointed official who supervises the work of the
individual.

(1) A custodian shall deny inspection of a hospital record that:
(1) relatesto:
(i) medica administration;
(i) staff;
(ili) medical care; or
(iv) other medical information; and
(2) contains genera or specific information about 1 or more individuals.

(k) (1) Subjectto paragraphs (2) and (3) of this subsection, a custodian shall deny
inspection of a school district record about the home address, home phone number,
biography, family, physiology, religion, academic achievement, or physical or mental ability
of a student.

(2) A custodian shall permit inspection by:

(i) thepersonininterest; or

(i) an elected or appointed official who supervises the student.
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(3) A custodian may permit inspection of the home address or home phone
number of a student of a public school by:

(i) anorganizationof parents, teachers, students, or former students, or any
combination of those groups, of the school;

(i) anorganization or force of the military;

(iii) aperson engaged by a school or board of education to confirm ahome
address or home phone number; or

(iv) arepresentative of acommunity college in the State.

(1) Subject to the provisions of 8§ 4-310 of the Insurance Article, a custodian shall
deny inspection of all RBC reportsand RBC plansand any other recordsthat relate to those
reports or plans.

(m) (1) Subject to the provisions of paragraph (2) of this subsection, a custodian
shall deny inspection of all photographs, videotapes or electronically recorded images of
vehicles, vehicle movement records, personal financial information, credit reports, or other
personal or financial data created, recorded, obtained by or submitted to the Maryland
Transportation Authority or its agents or employeesin connection with any electronic toll
collection system.

(2) A custodian shall permit inspection of the records enumerated in paragraph
(1) of this subsection by:

(i) anindividua named in the record;
(if) the attorney of record of an individual named in the record; or
(iii) employees or agents of the Maryland Transportation Authority in any
Investigation or proceeding relating to theimposition of or indemnification from liability for
failure to pay atoll in connection with any electronic toll collection system.
(n) (1) Subjecttoparagraph (2) of thissubsection, acustodianshall deny inspection

of any record disclosing the name of a purchaser or qualified beneficiary of a higher
education investment contract under Title 18, Subtitle 19 of the Education Article.
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(2) A custodian:
(i) shall permit inspection by a person in interest; and

(i) may releaseinformationto an eligibleinstitution designated ina higher
education investment contract in accordance with regulations of the Maryland Higher
Education Investment Program Board.

(0) (1) Inthissubsection, "recorded images' hasthe meaning stated in 8 21-202.1
of the Transportation Article.

(2) Except as provided in paragraph (3) of this subsection, a custodian of
recorded images produced by a traffic control signal monitoring system operated under §
21-202.1 of the Transportation Article shall deny inspection of the recorded images.

(3) A custodian shall allow inspection of recorded images:
(i) asrequiredin 8§ 21-202.1 of the Transportation Article;

(i1) by any personissued acitation under § 21-202.1 of the Transportation
Article, or an attorney of record for the person; or

(i) by an employee or agent of a law enforcement agency inan
investigation or proceeding relating to the imposition of or indemnification from civil
liability pursuant to § 21-202.1 of the Transportation Article.

(P (1) Except as provided in paragraphs (2) through (5) of this subsection, a
custodian may not knowingly disclose a public record of the Motor Vehicle Administration
containing personal information.

(2) A custodian shall disclose personal information when required by federa
law.

(83) (i) Thisparagraph applies only to the disclosure of personal information
for any use in response to a request for an individual motor vehicle record.

(i) The custodian may not disclose personal information without written
consent from the person in interest.
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(i) 1. At any time the person in interest may withdraw consent to
disclose personal information by notifying the custodian.

2. Thewithdrawal by the person in interest of consent to disclose
personal information shall take effect as soon as practicable after it is received by the
custodian.

(4) (1) Thisparagraph applies only to the disclosure of personal information
for inclusion in lists of information to be used for surveys, marketing, and solicitations.

(i) The custodian may not disclose persona information for surveys,
marketing, and solicitations without written consent from the person in interest.

(i) 1. At any time the person in interest may withdraw consent to
disclose personal information by notifying the custodian.

2. Thewithdrawal by the person in interest of consent to disclose
personal information shall take effect as soon as practicable after it is received by the
custodian.

(iv) The custodian may not disclose personal information under this
paragraph for use in telephone solicitations.

(v) Personal information disclosed under this paragraph may be used only
for surveys, marketing, or solicitations and only for a purpose approved by the Motor
Vehicle Administration.

(5 Notwithstanding the provisions of paragraphs (3) and (4) of this subsection,
acustodian shall disclose personal information:

(i) for use by a federal, state, or loca government, including alaw
enforcement agency, or acourt in carrying out its functions,

(if) for usein connection with matters of:
1.  motor vehicle or driver safety;

2. motor vehicle theft;
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3. motor vehicle emissions,
4.  motor vehicle product alterations, recalls, or advisories,
5.  performance monitoring of motor vehicle parts and dealers; and

6. remova of nonowner recordsfrom the original records of motor
vehicle manufacturers,

(iii) for use by aprivate detective agency licensed by the Secretary of State
Police under Title 13 of the Business Occupations and Professions Article or a security
guard service licensed by the Secretary of State Police under Title 19 of the Business
Occupations and Professions Article for a purpose permitted under this paragraph;

(iv) for usein connection with acivil, administrative, arbitral, or criminal
proceeding in afederal, state, or local court or regulatory agency for service of process,
investigation in anticipation of litigation, and execution or enforcement of judgments or
orders;

(v) for purposes of research or statistical reporting as approved by the
Motor Vehicle Administration provided that the personal information is not published,
redisclosed, or used to contact the individual;

(vi) for use by an insurer, insurance support organization, or self-insured
entity, or its employees, agents, or contractors, in connection with rating, underwriting,
claimsinvestigating, and antifraud activities,

(vii) for use in the norma course of business activity by alegitimate
business entity, its agents, employees, or contractors, but only:

1.  toverify the accuracy of personal information submitted by the
individual to that entity; and

2. if the information submitted is not accurate, to obtain correct
information only for the purpose of:

A. preventing fraud by the individual;

B. pursuing legal remedies against the individual; or

Appendix C C-14



Text of the Public Information Act

C. recovering on adebt or security interest against the individual;

(viii) for use by an employer or insurer to obtain or verify information
relating to a holder of acommercial driver'slicense that isrequired under the Commercial
Motor Vehicle Safety Act of 1986 (49 U.S.C.A. § 2701 et seq.);

(ix) for usein connection with the operation of aprivatetoll transportation
facility;

(x) foruseinproviding noticeto the owner of atowed or impounded motor
vehicle;

(xi) for use by an applicant who provides written consent from the
individual to whom the information pertainsif the consent is obtained within the 6-month
period before the date of the request for personal information;

(xii) for usein any matter relating to:

1. the operation of a Class B (for hire), Class C (funeral and
ambulance), or Class Q (limousine) vehicle; and

2. public safety or the treatment by the operator of amember of the
public; and

(xiii) for a use specifically authorized by the law of this State, if the
use isrelated to the operation of a motor vehicle or public safety.

(6) (i) A personreceiving persona information under paragraph (4) or (5) of
this subsection may not use or redisclose the personal information for a purpose other than
the purpose for which the custodian disclosed the personal information.

(if) A person receiving personal information under paragraph (4) or (5) of
this subsection who rediscloses the personal information shall:

1.  keeparecord for 5 years of the person to whom the information
Is redisclosed and the purpose for which the information isto be used; and

2.  makethe record available to the custodian on request.
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(7) (i) The custodian shall adopt regulations to implement and enforce the
provisions of this subsection.

(i) 1.  Thecustodianshall adopt regulationsand proceduresfor securing
a person in interest's waiver of privacy rights under this subsection when an applicant
requests personal information about the person in interest that the custodian is not
authorized to disclose under paragraphs (2) through (5) of this subsection.

2.  Theregulationsand procedures adopted under this subparagraph
shall:

A. state the circumstances under which the custodian may request
awaiver; and

B. conform with the waiver requirements in the federal Driver's
Privacy Protection Act of 1994 and other federal law.

(8 The custodian may develop and implement methods for monitoring
compliance with this section and ensuring that personal information is used only for
purposes for which it is disclosed.

(@ (1) Except as provided in paragraph (4) of this subsection and subject to the
provisions of paragraph (5) of this subsection, unless otherwise ordered by the court, files
and records of the court pertaining to an arrest warrant issued pursuant to Maryland Rule
4-212(d)(2) or (2) and the charging document upon which the arrest warrant wasissued may
not be open to inspection until either:

(i) thearrest warrant hasbeen served and areturn of service hasbeen filed
in compliance with Maryland Rule 4-212(qg); or

(i) 90 days have elapsed since the arrest warrant was issued.

(2) Except as provided in paragraph (4) of this subsection and subject to the
provisions of paragraph (5) of this subsection, unless otherwise ordered by the court, files
and records of the court pertaining to an arrest warrant issued pursuant to a grand jury
indictment or conspiracy investigation and the charging document upon which the arrest
warrant was issued may not be open to inspection until all arrest warrants for any co-
conspirators have been served and all returns of service have been filed in compliance with
Maryland Rule 4-212(q).
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(3) Subjecttotheprovisionsof paragraphs (1) and (2) of thissubsection, unless
sealed pursuant to Maryland Rule 4-201(d), thefilesand recordsshall be opentoinspection.

(4) (i) Subjecttosubparagraph (ii) of thisparagraph, the name, address, birth
date, driver'slicense number, sex, height, and weight of an individual contained in an arrest
warrant issued pursuant to Maryland Rule 4-212(d)(1) or (2) or issued pursuant to agrand
jury indictment or conspiracy investigation may be released to the Motor Vehicle
Administration for use by the Administration for purposesof § 13-406.1 or § 16-204 of the
Transportation Article.

(if) Except as provided in subparagraph (i) of this paragraph, information
contained in a charging document that identifies an individual may not be released to the
Motor Vehicle Administration.

(5) The provisions of paragraphs (1) and (2) of this subsection may not be
construed to prohibit:

(i) the release of dtatistical information concerning unserved arrest
warrants;

(i1) the release of information by a State's Attorney or peace officer
concerning an unserved arrest warrant and the charging document upon which the arrest
warrant was issued; or

(ii1) inspection of files and records, of a court pertaining to an unserved
arrest warrant and the charging document upon which the arrest warrant was issued, by:

1. ajudicid officer;

2. any authorized court personnel;
3. aState's Attorney;

4.  apeace officer;

5.  acorrectional officer who isauthorized by law to serve an arrest
warrant;
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6.  abail bondsman, surety insurer, or surety who executesbail bonds
who executed a bail bond for the individual who is subject to arrest under the arrest
warrant;

7.  anattorney authorized by the individual who is subject to arrest
under the arrest warrant;

8.  theDepartment of Public Safety and Correctional Servicesor the
Department of Juvenile Justice for the purpose of notification of a victim under the
provisions of Article 27, § 788 of the Code; or

9. afederal, State, or local criminal justice agency described under
Article 27, Subtitle V (Criminal Justice Information System) of the Code.

10-617. Required Denials - Specific Information.

(@) Unless otherwise provided by law, a custodian shall deny inspection of a part of
apublic record, as provided in this section.

(b) (1) Subjecttoparagraph (2) of thissubsection, acustodian shall deny inspection
of the part of a public record that contains medical or psychological information about an
individual, other than an autopsy report of a medical examiner.

(2) A custodian shall permit the person in interest to inspect the public record
to the extent permitted under § 4-304(a) of the Health-General Article.

(c) If theofficial custodian has adopted rules or regulations that define sociological
information for purposes of this subsection, a custodian shall deny inspection of the part of
a public record that contains sociological information, in accordance with the rules or
regulations.

(d) A custodian shall deny inspection of the part of apublic record that contains any
of thefollowing information provided by or obtained from any person or governmental unit:

(1) atrade secret;

(2) confidential commercial information;
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(3) confidential financia information; or
(4) confidential geological or geophysical information.

(e) Subject to § 21-504 of the State Personnel and Pensions Article, a custodian shall
deny inspection of the part of a public record that contains the home address or telephone
number of an employee of aunit or instrumentality of the State or of a political subdivision
unless:

(1) theemployee gives permission for the inspection; or

(2) the unit or instrumentality that employs the individual determines that
Inspection is needed to protect the public interest.

() (1) Thissubsection does not apply to the salary of a public employee.

(2) Subjecttoparagraph (3) of thissubsection, acustodian shall deny inspection
of the part of a public record that containsinformation about the finances of an individual,
including assets, income, liabilities, net worth, bank balances, financial history or activities,
or creditworthiness.

(3) A custodian shall permit inspection by the person in interest.

(9 A custodian shall deny inspection of the part of a public record that contains
information about the security of an information system.

(h) (1) Subject to paragraphs (2) through (4) of this subsection, a custodian shall
deny inspection of the part of a public record that contains information about the licensing
of an individual in an occupation or profession.

(2) A custodian shall permit inspection of the part of apublic record that gives:

(i) thename of the licensee;

(i1) the business address of the licensee or, if the business address is not
available, the home address;

(iii) the business telephone number of the licensee;
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(iv) the educationa and occupational background of the licensee;
(v) theprofessional qualifications of the licenseg;
(vi) any ordersandfindingsthat result fromformal disciplinary actions; and

(vii) any evidence that has been provided to the custodian to meet the
requirements of a statute as to financial responsibility.

(3) A custodian may permit inspection of other information about alicensee if:
(i) the custodian finds a compelling public purpose; and
(i1) therulesor regulations of the official custodian permit the inspection.

(4) Except as otherwise provided by this subsection or other law, a custodian
shall permit inspection by the person in interest.

(5 A custodian who sellslists of licensees shall omit from the liststhe name of
any licensee, on written request of the licensee.

(i) A custodian shall deny inspection of the part of a public record that contains
information, generated by the bid analysis management system, concerning aninvestigation
based on a transportation contractor's suspected collusive or anticompetitive activity
submitted to the Department by:

(1) theUnited States Department of Transportation; or
(2) another state.

() (1) Subject to paragraphs (2) through (5) of this subsection, a custodian shall
deny inspection of the part of apublic record that contains information about the application
and commission of aperson asa notary public.

(2) A custodian shall permit inspection of the part of apublic record that gives:

(i) thename of the notary public;

(i1) the home address of the notary public;
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(iii) the home and business telephone numbers of the notary public;
(iv) theissue and expiration dates of the notary public's commission;
(v) the date the person took the oath of office as a notary public; or
(vi) thesignature of the notary public.

(3) A custodian may permit inspection of other information about a notary
public if the custodian finds a compelling public purpose.

(4) A custodian may deny inspection of arecord by anotary public or any other
person in interest only to the extent that the inspection could:

(i) interfere with avalid and proper law enforcement proceeding;

(if) deprive another person of a right to a fair trial or animpartial
adjudication;

(iii) constitute an unwarranted invasion of personal privacy;
(iv) disclose the identity of a confidential source;
(v) disclose an investigative technique or procedure;
(vi) pregudice an investigation; or
(vii) endanger the life or physical safety of an individual.
(5 A custodian who sells lists of notaries public shall omit from the lists the
name of any notary public, on written request of the notary public.
10-618. Permissible Denials.
(@) Unlessotherwise provided by law, if acustodian believesthat inspection of apart

of apublic record by the applicant would be contrary to the public interest, the custodian
may deny inspection by the applicant of that part, as provided in this section.
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(b) A custodian may deny inspection of any part of an interagency or intra-agency
letter or memorandum that would not be available by law to aprivate party inlitigation with
the unit.

(c) (1) Subjecttoparagraph (2) of thissubsection, acustodian may deny inspection
of test questions, scoring keys, and other examination information that relates to the
administration of licenses, employment, or academic matters.

(2) After a written promotional examination has been given and graded, a
custodian shall permit aperson in interest to inspect the examination and the results of the
examination, but may not permit the personin interest to copy or otherwiseto reproducethe
examination.

(d) (1) Subjecttoparagraph (2) of thissubsection, acustodian may deny inspection
of apublic record that contains the specific details of a research project that an institution
of the State or of a political subdivision is conducting.

(2) A custodian may not deny inspection of the part of apublic recordthat gives
only the name, title, expenditures, and date when the final project summary will be
available.

(e) (1) Subjectto paragraph (2) of this subsection or other law, until the State or a
political subdivision acquirestitle to property, a custodian may deny inspection of apublic
record that contains areal estate appraisal of the property.

(2) A custodian may not deny inspection to the owner of the property.

() (1) Subjecttoparagraph (2) of thissubsection, acustodian may deny inspection
of:

(i) records of investigations conducted by the Attorney General, a State's
Attorney, acity or county attorney, a police department, or a sheriff;

(i) aninvestigatory file compiled for any other law enforcement, judicial,
correctional, or prosecution purpose; or
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(i) recordsthat contain intelligence information or security procedures of
the Attorney General, a State's Attorney, a city or county attorney, a police department, a
State or local correctional facility, or a sheriff.

(2) A custodian may deny inspection by aperson in interest only to the extent
that the inspection would:

(i) interfere with avalid and proper law enforcement proceeding;

(it) deprive another person of a right to a fair trial or animpartial
adjudication;

(iif) constitute an unwarranted invasion of personal privacy;

(iv) disclose the identity of a confidential source;

(v) disclose an investigative technique or procedure;

(vi) prejudice an investigation; or

(vii) endanger the life or physical safety of an individual.

(@@ (1) A custodian may deny inspection of a public record that contains

information concerning the site-specific location of an endangered or threatened species of
plant or animal, a species of plant or animal in need of conservation, a cave, or a historic

property as defined in Article 83B, § 5-601(k) of the Code.

(2) A custodian may not deny inspection of a public record described in
paragraph (1) of this subsection if requested by:

(i) theowner of the land upon which the resource is located; or
(if) any entity that could take theland through theright of eminent domain.
(h) (1) Subjectto paragraph (2) of thissubsection, acustodian may deny inspection

of that part of apublic record that containsinformation disclosing or relating to aninvention
owned in whole or in part by a State public institution of higher education for 4 years to
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permit the institution to evaluate whether to patent or market the invention and pursue
economic development and licensing opportunities related to the invention.

(2) A custodian may not deny inspection of a part of apublic record described
in paragraph (1) of this subsection if:

(i) the information disclosing or relating to an invention has been
published or disseminated by the inventors in the course of their academic activities or
disclosed in a published patent;

(i) theinvention referred toin that part of the record has been licensed by
the institution for at least 4 years; or

(iii) 4 years have elapsed from the date of the written disclosure of the
Invention to the institution.

(i) A custodian may deny inspection of that part of a public record that contains
information disclosing or relating to atrade secret, confidential commercial information, or
confidential financial information owned in whole or in part by the Maryland Technology
Development Corporation.

10-619. Temporary Denials.

(@ Whenever thisPart 111 of this subtitle authorizesinspection of a public record but
the official custodian believes that inspection would cause substantial injury to the public
interest, the official custodian may deny inspection temporarily.

(b) (1) Within 10 working days after the denial, the official custodian shall petition
acourt to order permitting the continued denial of inspection.

(2) The petition shall be filed with the circuit court for the county where:
(i) the public record islocated; or
(it) theprincipal place of business of the official custodian is located.

(3) The petition shall be served on the applicant, as provided in the Maryland
Rules.
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(c) The applicant is entitled to appear and to be heard on the petition.

(d) If, after the hearing, the court finds that inspection of the public record would
cause substantial injury to the public interest, the court may pass an appropriate order
permitting the continued denial of inspection.

10-620. Copies.

(@ (1) Except as otherwise provided in this subsection, an applicant whois
authorized to inspect a public record may have:

(i) acopy, printout, or photograph of the public record; or

(it) if the custodian does not havefacilitiesto reproduce the public record,
access to the public record to make the copy, printout, or photograph.

(2) An applicant may not have a copy of ajudgment until:
(i) thetimefor appea expires; or
(it) if an appeal is noted, the appeal is dismissed or adjudicated.
(b) (1) The copy, printout, or photograph shall be made:
(i) whilethe public record isin the custody of the custodian; and
(i) whenever practicable, where the public record is kept.
(2) Theofficial custodian may set a reasonable time schedule to make copies,
printouts, or photographs.
10-621. Fees.
(@) Subject to the limitations in this section, the official custodian may charge an

applicant a reasonable fee for the search for, preparation of, and reproduction of a public
record.
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(b) Theofficial custodian may not charge afeefor thefirst 2 hoursthat are needed to
search for a public record and prepare it for inspection.

(c) (1) If another law sets a fee for a copy, printout, or photograph of a public
record, that law applies.

(2) Theofficial custodian otherwise may charge any reasonable fee for making
or supervising the making of a copy, printout, or photograph of apublic record.

(3) Theofficia custodian may charge for the cost of providing facilities for the
reproduction of the public record if the custodian did not have the facilities.

(d) The officia custodian may waive afee under this section if:
(1) theapplicant asksfor awaiver; and
(2) after consideration of the ability of the applicant to pay the fee and other
relevant factors, the official custodian determines that the waiver would be in the public
interest.

10-622. Administrative Review.

(@) This section does not apply when the official custodian temporarily denies
ingpection under § 10-619 of this subtitle.

(b) If aunitissubjectto Subtitle2 of thistitle, apersonor governmental unit may seek
administrative review in accordance with that subtitle of a decision of the unit, under this
Part 111 of this subtitle, to deny inspection of any part of a public record.

(c) A person or governmental unit need not exhaust the remedy under this section
before filing suit.
10-623. Judicial Review.

(@) Whenever aperson or governmental unit is denied inspection of a public record,

the person or governmental unit may file acomplaint with the circuit court for the county
where:
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(1) thecomplainant resides or has a principal place of business; or
(2) thepublic record islocated.
(b) (1) Unless, for good cause shown, the court otherwise directs and
notwithstanding any other provision of law, the defendant shall serve ananswer or otherwise
plead to the complaint within 30 days after service of the complaint.

(2) The defendant:

(i) hasthe burden of sustaining a decision to deny inspection of a public
record; and

(if) insupport of the decision, may submit a memorandum to the court.

(c) (1) Exceptfor casesthat thecourt considersof greater importance, a proceeding
under this section, including an appeal, shall:

(i) take precedence on the docket;
(i) beheard at the earliest practicable date; and
(iii) be expedited in every way.

(2) The court may examine the public record in camera to determine whether
any part of it may be withheld under this Part 111 of this subtitle.

(3) The court may:

(i) enjointhe State, apolitical subdivision, or aunit, official, or employee
of the State or of a political subdivision from withholding the public record;

(if) passan order for the production of the public record that was withheld
from the complainant; and

(iti) for noncompliance with the order, punish the responsible employeefor
contempt.
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(d) (1) A defendant governmental unit is liable to the complainant for actual
damagesand any punitive damagesthat the court considersappropriate if the court findsthat
any defendant knowingly and willfully failed to disclose or fully to disclose apublic record
that the complainant was entitled to inspect under this Part |11 of this subtitle.

(2) Anofficial custodianisliable for actual damages and any punitive damages
that the court considers appropriate if the court finds that, after temporarily denying
inspection of a public record, the official custodian failed to petition a court for an order to
continue the denial.

(e (1) Whenever the court orders the production of a public record that was
withheld from the applicant and, in addition, finds that the custodian acted arbitrarily or
capriciously in withholding the public record, the court shall send a certified copy of its
finding to the appointing authority of the custodian.

(2) On receipt of the statement of the court and after an appropriate
investigation, the appointing authority shall take the disciplinary action that the
circumstances warrant.

(f) If the court determines that the complainant has substantially prevailed, the court

may assess against a defendant governmental unit reasonable counsel fees and other
litigation costs that the complainant reasonably incurred.

10-624. Personal Records.

(@ In this section, "persona record’ means a public record that names or, with
reasonable certainty, otherwise identifies an individual by an identifying factor such as:

(1) anaddress,

(2) adescription;

(3) afinger or voice print;
(4) anumber; or

(5 apicture.
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(b) (1) Personal recordsmay not be created unlessthe need for theinformation has
been clearly established by the unit collecting the records.

(2) Personal information collected for personal records:

(i) shal be appropriate and relevant to the purposes for which itis
collected;

(it) shall be accurate and current to the greatest extent practicable; and
(iif) may not be obtained by fraudulent means.
(c) (1) Thissubsection only appliesto units of State government.

(2) Except as otherwise provided by law, an officia custodian who keeps
personal records shall, to the greatest extent practicable, collect personal information from
the person in interest.

(3) Anofficia custodianwho requestspersonal informationfor persona records
shall provide the following information to each person in interest from whom persona
information is collected:

(i) the purpose for which the personal information is collected;

(i) any specific consequences to the person for refusal to provide the
personal information;

(iii) the person'sright toinspect, amend, or correct personal records, if any;

(iv) whether the personal information is generally available for public
Inspection; and

(v) whether the personal information is made available or transferred to or
shared with any entity other than the official custodian.

(4) Eachunit of State government shall post its privacy policieswith regard to
the collection of personal information, including the policies specified in this subsection,
on its Internet web site.
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(5) Thefollowing personal recordsshall beexempt fromtherequirementsof this
subsection:

(i) information pertaining to the enforcement of criminal laws or the
administration of the penal system;

(i) information contained in investigative materials kept for the purpose
of investigating a specific violation of State law and maintained by a State agency whose
principal function may be other than law enforcement;

(iif) information contained in public recordswhich are accepted by the State
Archivist for deposit in the Maryland Hall of Records,

(iv) information gathered as part of formal research projects previously
reviewed and approved by federally mandated institutional review boards; and

(v) any other personal records exempted by regulations adopted by the
Secretary of Budget and Management, based on the recommendation of the Chief of
Information Technology.

(6) In accordance with 8§ 2-1246 of this article, the Secretary of Budget and
Management shall report on October 1 of each year to the General Assembly on the personal
records exempted by regulations under paragraph (5)(v) of this subsection.

(d) (1) Thissubsection does not apply to:
(i) aunitinthe Legidative Branch of the State government;
(i) aunitinthe Judicial Branch of the State government; or
(iii) aboard of license commissioners.

(2) If aunit or instrumentality of the State government keeps personal records,
theunit or instrumentality shall submit anannual report to the Secretary of General Services,
as provided in this subsection.

(3 Anannua report shal state:

(i) thename of the unit or instrumentality;
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(if) for each set of the personal records:
1. thename;
2.  thelocation; and
3. if asubunit keeps the set, the name of the subunit;
(iii) for each set of personal records that has not been previously reported:
1.  thecategory of individuals to whom the set applies;

2. a brief description of the types of information that the set
contains,

3.  themajor uses and purposes of the information;
4. by category, the source of information for the set; and
5.  the policies and procedures of the unit or instrumentality as to
access and challengesto the personal record by the personininterest and storage, retrieval,
retention, disposal, and security, including controls on access; and
(iv) for each set of personal records that has been disposed of or changed
significantly since the unit or instrumentality last submitted a report, the information
required under item (iii) of this paragraph.
(4) A unit or instrumentality that has 2 or more sets of persona records may
combine the personal records in the report only if the character of the personal recordsis
highly similar.

(5) The Secretary of General Services shall adopt regulations that govern the
form and method of reporting under this subsection.

(6) The annual report shall be available for public inspection.

(e) The officia custodian may permit inspection of personal records for which
Inspection otherwise is not authorized by a person who is engaged in aresearch project if:
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(1) theresearcher submitsto the official custodian awritten request that:
(i) describes the purpose of the research project;
(it) describesthe intent, if any, to publish the findings;
(i) describes the nature of the requested personal records;

(iv) describes the safeguards that the researcher would take to protect the
identity of the personsin interest; and

(v) statesthat personsin interest will not be contacted unless the official
custodian approves and monitors the contact;

(2) theofficial custodian is satisfied that the proposed safeguards will prevent
the disclosure of the identity of personsin interest; and

(8) theresearcher makes an agreement with the unit or instrumentality that:
(i) definesthe scope of the research project;

(if) sets out the safeguards for protecting the identity of the personsin
interest; and

(i) states that a breach of any condition of the agreement is a breach of
contract.
10-625. Corrections of Public Record.

(@) A person in interest may request a unit of the State government to correct
Inaccurate or incomplete information in a public record that:

(1) theunit keeps; and
(2) thepersonin interest isauthorized to inspect.

(b) A request under this section shall:
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(1) beinwriting;
(2) describe the requested change precisely; and
(3) statethereasonsfor the change.
(c) (1) Within 30 days after receiving a request under this section, a unit shall:
(i) make or refuse to make the requested change; and
(i) givethe person in interest written notice of the action taken.
(2) A notice of refusal shall contain the unit's reasons for the refusal.

(d) (1) Iftheunitfinally refusesarequest under this section, the personin interest
may submit to the unit a concise statement that, in 5 pages or less, statesthe reasonsfor the
request and for disagreement with the refusal.

(2) Whenever theunit providesthedisputed informationto athird party, the unit
shall provide to that party a copy of the statement submitted to the unit by the person in
interest.

(e) Ifaunitissubjectto Subtitle2 of thistitle, apersonor governmental unit may seek
administrative and judicial review in accordance with that subtitle of:

(1) adecision of the unit to deny:
(i) arequest to change a public record; or
(i) aright to submit a statement of disagreement; or

(2) thefailure of the unit to provide the statement to athird party.

10-626. Unlawful Disclosure of Personal Records.
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(@) A person, including an officer or employee of agovernmental unit, is liableto an
individual for actual damagesand any punitive damages that the court considers appropriate
if:

(1) (i) thepersonwillfully andknowingly permitsinspectionor useof a public
record in violation of this Part I11 of this subtitle; and

(it) the public record names or, with reasonable certainty, otherwise
identifies the individual by an identifying factor such as:

1. anaddress,

2. adescription;

3. afinger or voice print;
4.  anumber; or

5. apicture; or

(2) the person willfully and knowingly obtains, discloses, or uses persona
information in violation of 8 10-616(p) of this subtitle.

(b) If the court determines that the complainant has substantially prevailed, the court
may assess against a defendant reasonable counsel fees and other litigation costs that the
complainant reasonably incurred.

10-627. Prohibited Acts; Criminal Penalties.

(8 A person may not:

(1) willfully or knowingly violate any provision of thisPart I11 of this subtitle;

(2) fall to petition a court after temporarily denying inspection of a public
record; or

(3) Dby false pretenses, bribery, or theft, gain access to or obtain a copy of a
personal record whose disclosure to the person is prohibited by thisPart I11 of this subtitle.
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(b) A person who violates any provision of this section is guilty of a misdemeanor
and on conviction is subject to afine not exceeding $1,000.

10-628. Immunity for Certain Disclosures.
A custodian isnot civilly or criminally liable for transferring or disclosing the contents

of a public record to the Attorney General under § 5-313 of the State Personnel and
Pensions Article.
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TITLE

DEPARTMENT OF

SUBTITLE __ GENERAL REGULATIONS

Chapter 01  Public Information Act Requests

Authority: [Department’ s authority to adopt regulations];
State Government Article, 8810-611 through 10-628,
Annotated Code of Maryland

.01 Scope.

This chapter sets out procedures under the Public Information Act for filing and
processing requests to the Department of for the inspection and copying
of public records of the Department.

.02 Policy.

It is the policy of the Department to facilitate access to the public records of the
Department, when access is allowed by law, by minimizing costs and time delays to
applicants.

.03 Definitions.
A. Inthischapter, the following terms have the meanings indicated.

B. Terms Defined.

(1) “Act” meansthe Public Information Act, State Government Article, §810-
611 through 10-628, Annotated Code of Maryland.

(2) “Applicant” has the meaning stated in 810-611(b) of the Act.

Appendix D D-1



Model Rules on Public Information Act

3)
(4)
()
(6)
(7)
(8)

“Custodian” has the meaning stated in 810-611(c) of the Act.
“Department” means the Department of

“Official custodian” has the meaning stated in 810-611(d) of the Act.
“Public record” has the meaning stated in 810-611(g) of the Act.

“Secretary” means the Secretary of

“Working day” means a day other than Saturday, Sunday, or a State
holiday.

.04 Secretary as Official Custodian.

Unless otherwise provided by law, the Secretary isthe official custodian of the public
records of the Department.

.05 Who May Request Public Records.

Any person may request to inspect or copy public records of the Department.

.06 Necessity for Written Request.

A. Inspection.

(1)

)

Except as otherwise provided in this chapter, the custodian shall make
public records of the Department available for inspection by an applicant
without demanding a written request.

The custodian shall require a written request if the custodian reasonably
believes that:

(@) The Act or any other law may prevent the disclosure of the public
record to the applicant; or
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(b) A written request will materially assist the Department in responding.
B. Copies.
If the applicant requests one or more copies of any public record of the Department, the
custodian may require a written request.
.07 Contents of Written Request.
A written request shall:
A. A. Contan the applicant’s name and address,
B. Besigned by the applicant; and

C. Reasonably identify, by brief description, the public record sought.

.08 Addressee.

A request to inspect or copy apublic record of the Department shall be addressed to the
custodian of the record. If the custodian is unknown, the request may be addressed to the
Secretary.

.09 Response to Request.

A. If the custodian decides to grant a request for inspection, the custodian shall
produce the public record for inspection:

(1) Immediately; or
(2) Within areasonabletime period, not to exceed 30 days after the date of the
request, if that period is needed to retrieve the public record and conduct

any necessary review.

B. (1) If thecustodian decidesto deny arequest for inspection:
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(@ The custodian shall do so within 30 days after the request; and
(b) Immediately notify the applicant of the denial.

(2) If arequest isdenied, the custodian shall provide the applicant, at the time
of the denial or within 10 working days, a written statement that gives:

(@) Thereasonsfor the denial;
(b) The legal authority for the denial; and
(c) Notice of the remedies available for review of the denial.
C. If arequested public record isnot in the custody or control of the person to whom
application is made, that person shall, within 10 working days after receipt of the
request, notify the applicant:

(1) That the person does not have custody or control of the requested public
record; and

(2) If the person knows:
(8 The name of the custodian of the public record; and
(b) The location or possible location of the public record.
D. With the consent of the applicant, any time limit imposed by 88A through C of
this regulation may be extended for an additional period of up to 30 days.
.10 Notice to and Consideration of Views of Person Potentially Affected by Disclosure.
A. Unless prohibited by law, the custodian may provide notice of a request for
Inspection or copying of any public record of the Department to any person who,
inthe judgment of the custodian, could be adversely affected by disclosure of that

public record.

B. The custodian may consider the views of the potentially affected person before
deciding whether to disclose the public record to an applicant.
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.11 Public Record Temporarily Unavailable.

If a requested public record of the Department is in the custody and control of the
person to whom application is made but is not immediately available for inspection or
copying, the custodian shall promptly:

A. Notify the applicant that the public record is not immediately available; and

B. Schedule adate within areasonable time for inspection or copying.

.12 Public Record Destroyed or Lost.

If the person to whom application is made knows that a requested public record of the
Department has been destroyed or lost, that person shall promptly:

A. Notify the applicant that the public record is not available; and

B. Explain the reasons why the public record cannot be produced.

.13 Review of Denial.

A. If the custodian denies a request to inspect or copy a public record of the
Department, the applicant may, within 30 days after receipt of the notice of denial, request
an administrative hearing.

B. If the applicant requests a hearing:

(1) The hearing shall be governed by Title 10, Subtitle 2 of the State
Government Article; and

(2) The Secretary shall issue the final decision of the Department unless the
Secretary delegates final decision authority.

C. If the hearing resultsin atotal or partial denial of the request, the applicant may
file an appropriate action in the circuit court under 810-623 of the Act.
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D. If the applicant does not request a hearing, the applicant may file an action for
judicial enforcement under 810-623 of the Act without exhausting that
administrative remedy.

.14 Disclosure Against Public Interest.

A. Denia Pending Court Order.

(1)

)

If, in the opinion of the Secretary, disclosure of a public record of the
Department otherwise subject to disclosure under the Act would do
substantial injury to the publicinterest, the Secretary may temporarily deny
the request to obtain a court order allowing nondisclosure.

The temporary denia shall be in writing.

B. Circuit Court Review.

(1)

)

.15 Fees.

Within 10 working days after the denial, the Secretary shall apply to the
appropriate circuit court for an order permitting continued denial or
restriction of access.

Notice of the Secretary’ s complaint shall be served on the applicant in the
manner provided for service of process by the Maryland Rules of
Procedure.

A. The fee schedule for copying and certifying copies of public records of the
Department is as follows:

(1)

Copies.

(@) The fee for each copy made by a photocopying machine within the
Department is 25 cents per page.

(b) Thefeefor each copy made otherwise shall be based on the actual cost
of reproduction.
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(2) Certification of Copies. If aperson requeststhat a copy of a public record
be certified as a true copy, an additional fee of $1 per page (or if
appropriate, per item) shall be charged.

(3) Minimum Fee. No charge will be made if the total feeis $1 or less.

B. Notwithstanding 8A of thisregulation, if the fee for copies or certified copies of
any public record of the Department is specifically set by alaw other than the Act
or this regulation, the custodian shall charge the prescribed fee.

C. If thecustodian cannot copy apublic record within the Department, the custodian
shall make arrangements for the prompt reproduction of the record at public or
private facilities outside the Department. The custodian shall:

(1) Collect from the applicant afeeto cover the actual cost of reproduction; or

(2) Direct the applicant to pay the cost of reproduction directly to the facility
making the copy.

D. A. Before copying a public record of the Department, the custodian shall
estimate the cost of reproduction and either:

(1) Obtain the agreement of the applicant to pay the cost; or
(2) Demand prepayment of the cost.

E. Exceptasprovidedin 8F of thisregulation, the custodian may charge areasonable
fee for time that an official or employee of the Department spends:

(1) To search for requested public records; or
(2) To prepare public records for inspection and copying.

F.  Thecustodian may not charge a search or preparation fee for the first 2 hours that
an official or employee of the Department spends to respond to a request for

public records.

G. Waiver or Reduction of Fee.
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(1) Theofficial custodian may waiveor reduce any fee set under thisregulation
If:

(@) The applicant requests awaiver; and

(b) The custodian determinesthat the waiver or reduction isin the public
interest.

(2) The officia custodian shall consider, among other relevant factors, the
ability of the applicant to pay the fee.

H. If the applicant requests that copies of a public record be mailed or delivered to
the applicant or to a third party, the custodian may charge the applicant for the
cost of postage or delivery.

.16 Time and Place of Inspection.

A. Anapplicant may inspect any public record of the Department that the applicant
Is entitled to inspect during the normal working hours of the Department.

B. The inspection shall occur where the public record is located, unless the
custodian, after taking into account the applicant’s expressed wish, determines
that another place is more suitable and convenient.
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Chapter 02 Correction or Amendment of Public Records
Authority: [Department’ s authority to adopt regulations];

State Government Article 810-625,
Annotated Code of Maryland

.01 Scope.

This chapter sets out procedures under which a person in interest may request the
correction or amendment of public records of the Department of .

.02 Definitions.
A. Inthischapter, the following terms have the meanings indicated.
B. Terms Defined.

(1) “Custodian” has the meaning stated in State Government Article, 810-
611(c), Annotated Code of Maryland.

(2) “Department” means the Department of

(3) “Personininterest” has the meaning stated in State Government Article,
810-611(e), Annotated Code of Maryland.

(4) “Public record” has the meaning stated in State Government Article, 810-
611(g), Annotated Code of Maryland.

(5) “Secretary” meansthe Secretary of

.03 Who May Request.

A person in interest may request that the Department correct or amend any public
record that:

A. The Department keeps; and
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B. Thepersonininterest isauthorized to inspect.
.04 Contents of Request.

A. A personininterest shall make a request to correct or amend a public record in
writing [on aform provided by the Department].

B. Therequest shall:
(1) Identify the public record to be corrected or amended,;
(2) Statethe precise correction or amendment requested;
(3) Statethereason for the correction or amendment; and
(4) Include a statement that, to the best of the requester’s belief, the public
record is inaccurate or incompl ete.
.05 Addressee.
A request to correct or amend apublic record shall be addressed to the custodian of the
record. If the custodian is unknown, the request may be addressed to the Secretary.
.06 Return of Nonconforming Request.
A. The Department shall accept arequest to correct or amend a public record when
it is received if it reasonably complies with Regulations .04 and .05 of this

chapter.

B. If the request does not reasonably comply with Regulations .04 and .05 of this
chapter, the Department shall return the request to the requester with:

(1) Anexplanation of the reason for the return; and

(2) A statement that, on receipt of a request that reasonably complies with
Regulations .04 and .05 of this chapter, the request will be accepted.
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.07 Response to Request.

Within 30 days after the Department receives a request for correction or amendment
that reasonably complies with Regulations .04 and .05 of this chapter, the custodian shall:

A. Maketherequested correction or amendment, and inform the requester in writing
of the action; or

B. Inform the requester in writing that the Department will not:

(1) Maketherequested correction or amendment, and thereasonfor therefusal;
or

(2) Actonthe request because:
(8 Therequester isnot a“person ininterest”;
(b) The requestor is not authorized to inspect the record; or

(c) Of any other reason authorized by law.

.08 Refusal of Request.

If the Department refuses to make a requested correction or amendment, a person in
interest may file with the Department a concise statement of the reasons for:

A. Therequested correction or amendment; and

B. The person’'s disagreement with the refusal of the Department to make the
correction or amendment.

.09 Requirements for Statement of Disagreement.
The statement submitted under Regulation .08 shall:
A. Beon pagesno larger than 8%z x 11 inchesin size;

B. Useonly one side of each page; and
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C. Consist of no more than 5 pages.
.10 Providing Statement of Disagreement.

If apersonininterest filesastatement of disagreement concerning apublic record under
Regulations .08 and .09 of this chapter, the Department shall provide acopy of the statement
whenever the Department discloses the public record to athird party.

.11 Administrative Review.

A. A person may request administrative review under this regulation if the
Department:

(1) Hasrefused the person’srequest to correct or amend a public record under
Regulation .07 of this chapter;.

(2) Hasregected the person’s statement of disagreement under Regulation .08
of this chapter; or

(3) Has not provided a statement of disagreement to a third party
under Regulation .10 of this chapter.

B. A request for review shall be filed with the Secretary within 30 days after the
requester is advised of the Department's action.

C. Thereview proceedings shall be conducted in accordance with State Government
Article, Title 10, Subtitle 2, Annotated Code of Maryland, and the administrative
hearing regulations of the Department.
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Opinions of the Attorney General

OPINIONS OF THE ATTORNEY GENERAL
on the

MARYLAND PUBLIC INFORMATION ACT

A. Scope of the Public Information Act; Disclosable Records
83 Opinions of the Attorney General _ [Opinion No. 98-025 (December 18, 1998)]

The grossamount of bonuses or performance awards paid to county appointed officials
or merit system employees is available to the public under the PIA.

82 Opinions of the Attorney General ___ [Opinion No. 97-007 (March 14, 1997)]

An individual is generally entitled under the PIA to Motor Vehicle Administration
records related to a review of the individual’s fitness to drive, including records of the
MVA’s Medical Advisory Board. However, under SG 8§ 10-618(f)(2), the MVA may treat
asaconfidential source someonewho writesto the MV A concerning an individual’ sfitness
to driveif the informant would reasonably expect confidentiality.

81 Opinions of the Attorney General ___ [Opinion No. 96-016 (May 22, 1996)].

“Public record” includes printed version of e-mail asthe paper will itself be a*“public
record,” but even if message was never printed, the version of the e-mail retained in the
computer’s storage would also be a“public record.”

80 Opinions of the Attorney General _ [Opinion NO. 95-057 (December 20, 1995)].

The definition of “public record” does not extend to records that are required to be
maintained by an applicant for aresidential child care facility license but that never come
Into possession of the State agency.

79 Opinions of the Attorney General ___ (1994) [Opinion No. 94-044 (August 23, 1994)]
Although personnel records and other information regarding applicants for employees

in Baltimore City Public Schoolswould otherwise be protected from inspection by the PIA,
disclosure was authorized by virtue of afederal district court order.
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79 Opinions of the Attorney General ___ [Opinion No. 94-029 (May 13, 1994)].

Thecriteriafor determining eligibility for representation by the Public Defender isopen
for public inspection unless otherwise provided by law.

76 Opinions of the Attorney General 287 (1991)

Requestsfrom the L egisative Auditor in connection with an audit are not governed by
the PIA.

73 Opinions of the Attorney General 12 (1988)

Letters to the Agriculture Department complaining about gypsy moth spraying are
generally disclosable.

71 Opinions of the Attorney General 282 (1986)

County ethics ordinance requires disclosure of certain information ordinarily within
exceptions to disclosure.

71 Opinions of the Attorney General 288 (1986)

Tape recordings of calls to 911 Emergency Telephone System Centers are public
records but portions of the recordings may fall within certain exceptions to disclosure.

71 Opinions of the Attorney General 318 (1986)

Federal and State statutes regarding the confidentiality of tax-related information
prohibit disclosure of information concerning the personal and businessaffairsof identifiable
taxpayers. However, (1) non-confidential information about the taxpayer's plansto engage
in certain regulated business activities or the taxpayer's authority to collect the retail sales
tax and (ii) information that cannot be associated with any particular taxpayer must be
disclosed to the public upon request.

68 Opinions of the Attorney General 330 (1983)

Individual criminal tria transcripts in the hands of the Public Defender are public
records.
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Opinion No. 91-034 (unpublished) (1981)

Under the Education Article of the Maryland Code and the Public Information Act, a
County Council is entitled, as part of itsreview of the county school board's annual budget
request, to receive supporting budgetary detailsthat include the actual salaries paid to school
board employees.

Opinion No. 79-024 (unpublished) (1979)

A managerial audit |etter prepared for the Board of Education isapublic document and,
as such, the County Commissionersand the Director of Finance are entitled by law to acopy
of the letter.

Opinion No. 79-032 (unpublished) (1979)

TheRetail SalesTax Division of the Comptroller of the Treasury must providethe State
Department of Personnel with alist of the names of accounts that have been audited by the
Division.

Opinion No. 78-085 (unpublished) (1978)

Neither the Insurance Commissioner nor Maryland Automobile Insurance Fund may
deny the Legidative Auditor access to the report of examination of MAIF's Uninsured
Division and the related work papers.

63 Opinions of the Attorney General 502 (1978)

Juvenilerecords may bereleased to the Division of Parole and Probation by the various
custodians of juvenile records without a court order, but the better practice would be to get
acourt order. The Division of Parole and Probation may deny disclosure of a particular
record if it was compiled for alaw enforcement or prosecution purpose.

63 Opinions of the Attorney General 543 (1978)

Arrest logs are public records and the only grounds for denying public access to them
would be pursuant to Article 76A, 83(f).
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62 Opinions of the Attorney General 396 (1977)

Any member of the public is entitled to inspect and copy registration records of the
Board of Election Supervisorsunlessthereisa® special order of the Board” or a“reasonable
regulation” by the Board to the contrary.

62 Opinions of the Attorney General 579 (1977)

Information relating to legal fees paid by Maryland Automobile Insurance Fund to
individual defense counsel engaged to represent the agency or itsinsured must be divulged
upon demand.

62 Opinions of the Attorney General 712 (1977)

The Public Information Act requires the property tax assessment appea boards to
permit any person to inspect any of its records with certain exceptions (Article 81, 845(d)).

Opinion No. 77-013 (unpublished) (1977)
The PIA requires the Department of Licensing and Regulation to honor requests for

copiesof numerical listingsof al licensees, assembled as part of an annual routine of issuing
renewal licenses.

Opinion No. 76-30 (unpublished) (1976)

Salary information with respect to employees at Prince George's Community College
generally is subject to disclosure under the Public Information Act.

Opinion No. 76-142 (unpublished) (1976)

The author's name on a letter to the Maryland State Board of Ethics is considered a
“public record” and does not fall within any of the exceptions to the requirement of
disclosure.

61 Opinions of the Attorney General 702 (1976)

The Maryland Public Information Act does not in general authorize clerks of courtsto
deny public inspection of marriage records, no matter what the intended use.

Appendix E E-5



Opinions of the Attorney General

60 Opinions of the Attorney General 498 (1975)

The nature of mileage forms, the purpose for which they are kept, and the place where
they are kept make it clear that they are not personnel records, but are vehicle records only
and, as such, they are public records open for inspection.

60 Opinions of the Attorney General 600 (1975)

Disclosure of students names and addresses to third parties by school officials even
without parents' consent is not prohibited by the PIA. However, disclosure may be
prohibited by a federal statute, the Family Education Rights & Privacy Act of 1974, “the
Buckley Amendment.” 20 U.S.C. 81232(g).

59 Opinions of the Attorney General 59 (1974)

A list provided by the Bank Commissioner of a bank's bona fide shareholders or
subscribers showing the name, residence, and actual number of shares subscribed to and paid
for are not exempt from the general requirement of disclosure. However, personal financial
statements may not be rel eased.

59 Opinions of the Attorney General 586 (1974)

County boards of education are not prohibited by the PIA from releasing the namesand
addresses of students within their schools. However, disclosure may be prohibited by a
federal statute, the Family Educational Rights and Privacy Act of 1974, “the Buckley
Amendment,” 20 U.S.C. 81232(g).

Opinion No. 74-239 (unpublished) (1974)

Disclosure of the names of all lawyers, doctors, and independent adjustors used by the
Maryland Automobile Insurance Fund is compelled under the Public Information Act.

58 Opinions of the Attorney General 14 (1973)
The State Department of Assessmentsand Taxationisbarred from permitting inspection

of ataxpayer's assessment worksheet by anyone but the taxpayer to whom the property is
assessed and officers of the State and subdivision affected.

Appendix E E-6



Opinions of the Attorney General

58 Opinions of the Attorney General 53 (1973)

The Act appliesto al members of the general public and does not make exception for
any segment thereof.

57 Opinions of the Attorney General 500 (1972)

All materials considered in connection with appointment or promotion in the Police
Department are open to inspection but this does not extend to the identity of the applicant's
examiner or examiners.

57 Opinions of the Attorney General 518 (1972)

Criminal records that the court orders expunged need not be physically destroyed, but
should be segregated and public and private access can be denied.

B. Role of the Custodian
68 Opinions of the Attorney General 330 (1983)

Public Defender is “officia custodian” of trial transcript obtained by the Public
Defender's office in the course of itslegal representation of an indigent defendant.

65 Opinions of the Attorney General 365 (1980)

If apublic official uses his or her public office to obtain the personnel file of another
person, the public official becomesadefacto “custodian” of that file, subject to the statutory
obligation imposed by the Public Information Act on a“custodian” to deny accessto thefile
by unauthorized persons; as “custodian,” the public official is subject to criminal penalties
applicable to violations of the statute.

64 Opinions of the Attorney General 236 (1979)

Determination whether disclosure is contrary to the public interest is within the
discretion of the custodian.
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63 Opinions of the Attorney General 197 (1978)

If the Public Safety Data Center consolidates with the Baltimore Computer Utility, the
Secretary of Public Safety and Correctional Services would continue to be the “official
custodian” of thecriminal history recordsstored in the shared system and the Maryland State
Police would continue to be the “custodians’ of such records.

C. Right of Access

81 Opinions of the Attorney General _ (1996) [Opinion No. 96-003 (January 31, 1996)]

Walver of fee is dependant upon a number of relevant factors and cannot be based
solely on the poverty of the requester or the cost to the agency.

71 Opinions of the Attorney General 318 (1986)

In complying with any request for disclosable information, the Retail Sales Tax
Division may impose a reasonable charge for the costs incurred, including the cost of all
computer time actually used.

63 Opinions of the Attorney General 453 (1979)

The Legidative Auditor has broad statutory authority to examine records of State
agencies, including medical records of the Department of Health & Mental Hygiene, in
assessing the performance of the Department.

60 Opinions of the Attorney General 563 (1973)

Personnel files may be available to investigators representing the Division of Fisca
Research for purposes connected with the performance of the Division's statutory duties.

58 Opinions of the Attorney General 563 (1973)
The Public Information Act speaks only of the “right of inspection” of public records

or “access to” such records. It does not compel a custodian to take affirmative action to
disclose information absent a request.
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56 Opinions of the Attorney General 461 (1971)

The Public Information Act does not guarantee the right to the requested information
to any specific form. The State Department of Assessments and Taxation is not required to
give information in the form of a duplicate data processing tape but may give a printout
instead.

D. Exceptions to Disclosure

1. Exceptions Based on Other Sources of Law

82 Opinions of the Attorney General __ [Opinion No. 97-028 (December 16, 1997)]

While adocument is not confidential as a matter of law merely becauseit is prepared
by a county attorney, the attorney-client privilege or other appropriate privileges are
availableto protect the confidentiality of a document and prevent disclosure under the PIA
to the extent the document is encompassed by those privileges.

81 Opinions of the Attorney General _ (1996) [Opinion No. 96-019 (May 23, 1996)]

Agency recipient of a management letter that is partly privileged may decline to
disclose those parts of the letter to another government agency, unless other law requires
disclosure.

66 Opinions of the Attorney General 98 (1981)

Notwithstanding the General Assembly'sbroad authority toinquireinto the State'sfiscal
affairs, budget recommendations requested by and submitted to the Governor in confidence
by various executive agencies are subject to Executive Privilege and, as such, are privileged
from disclosure to the General Assembly.

64 Opinions of the Attorney General 236 (1979)
The common law doctrine of grand jury secrecy makes records obtained by a State's

Attorney's office solely for usein agrand jury investigation non-disclosable under 83(a)(iv)
or the Public Information Act.
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63 Opinions of the Attorney General 659 (1978)

The Maryland Public Information Act may not be used to disclose birth and death
certificates, or theidentifying information contained thereon, sinceit is confidential by law,
but autopsy reports may be obtained from the custodian of such reports under this statute.

61 Opinions of the Attorney General 340 (1976)

The State Public Information Act generally deniesaccessto educational records”unless
otherwise provided by law.” It is permissible for a representative of the State Department
of Educationto examinethe academic recordsof certain studentsat Morgan State University.
Opinion No. 75-060 (unpublished) (1975)

Release of information that aspecific individual is currently apatient in a State mental
hospital is contrary to former Article 59, 8§19 and, as such, would be an exception to the

Public Information Act's grant of access to public records.

2. Discretionary Exceptions

77 Opinions of the Attorney General 183 (1992)

Custodian of investigatory records has discretion whether to disclose name and address
of victim of crime.

64 Opinions of the Attorney General 236 (1979)

The Police Department must disclose investigative reports, or aseverable part of them,
unless disclosure would be contrary to the public interest.

Opinion No. 75-202 (unpublished) (1975)
Thereport of the Maryland Automobile Insurance Fund Advisory Board subcommittee

may be withheld from public inspection in the discretion of the executive director and the
Board of Trustees of MAIF.
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58 Opinions of the Attorney General 53 (1973)

Accessmay bedeniedtothereport prepared for the Maryland Transportation Authority
by anindependent engineering consulting firm to assist the Authority in preparing itsdefense
to claimsfiled against it. Disclosure of the claims, resulting in a potentially significant cost
to the public, is clearly contrary to public interest.

58 Opinions of the Attorney General 563 (1973)

The custodian of Police Department records may deny public access to arrest records
only upon a determination that disclosure would be contrary to the public interest.

3. Mandatory Exceptions

79 Opinions of the Attorney General ___ (1994) [Opinion No. 94-026 (May 9, 1994)]

Responsesof lawyerson questionnaires, about judicial performance, which providethe
raw data for the performance evaluations; the compiled data for each judge, and the
evaluation reports themselves are exempt from disclosure.

78 Opinions of the Attorney General 291 (1993)

Employee-related information stemming from a complaint about discriminatory
behavior is a personnel record that may not be disclosed to third parties.

77 Opinions of the Attorney General 188 (1992)

Value or description of abandoned property constitutes personal financial information
that may not be disclosed.

71 Opinions of the Attorney General 297 (1986)

A taperecording of aninvoluntary admission hearing may be disclosed only to apatient
or authorized representative.
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71 Opinions of the Attorney General 368 (1986)

Under certain conditions, information about the handling of a child abuse case by the
local Department of Social Services may be disclosed.

69 Opinions of the Attorney General 231 (1984)

Architectural and engineering plans that are submitted to a county as a prerequisite to
Issuance of a building permit are public records and must be disclosed unless they contain
commercia information that would give competitors of the submitter a concrete advantage
in obtaining future work on that or asimilar project.

68 Opinions of the Attorney General 335 (1983)

A custodian must deny inspection of letters of reference) solicited or unsolicited ) that
concern a person's fitness for public office or employment.

Opinion No. 83-044 (unpublished) (1983)

Whileperforming evaluationsof local directorsof social services, local boardshavethe
right to examine internal Department of Human Resources documents that relate to
performance but may not use or disseminate the information in contravention of any
confidentiality requirementsimposed by Article 88A, 36 or State Government Article 810-
616(h).

63 Opinions of the Attorney General 432 (1978)

Nonprofit health service plans may not release persona medical record information,
without the consent of theindividuals, to employerswho sponsor and maintain group health
plans. The only exception would be if the information was rel eased without identifying the
subscribers.

Opinion No. 77-006 (unpublished) (1977)

Public Information Act does not prohibit the disclosure of a State, county, or municipal
job or position description.
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Opinion No. 75-071 (unpublished) (1975)

Theinformation contained in the application for State Certification of Conformancefor
Hospitals and Related I nstitutions and/or Federal 81122 Certification for Reimbursement of
Capital Expenditures should be open to the public unlessit is confidential.

Opinion No. 73-099 (unpublished) (1973)

The Comptroller may release information relating to taxpayers to the Treasury
Department of the United States.

63 Opinions of the Attorney General 355 (1975)

The custodian shall determineif dataisa“trade secret” or “confidential commercial or
financial data.” The mere assertion by avendor that commercial datais confidential is not
sufficient. Oneimportant indicium of confidentiality or privilege iswhether the records are
customarily so regarded in the trade or industry.

60 Opinions of the Attorney General 559 (1975)

Where an employee of the Department of Health and Mental Hygiene hasfiled aclaim
for Workmen's Compensation with the State Accident Fund, its investigators should be
provided access to information concerning the claimant, or otherwise pertinent to the claim,
contained in the Department's personnel file.

60 Opinions of the Attorney General 600 (1975)

Degree information, including credits earned by teachers in specific school systems,
should not be disclosed.

4. Preventing Disclosure Where No Exception Applies

Opinion No. 76-142 (unpublished) (1976)

If disclosure would do substantial injury to publicinterest, acustodian may seek acourt
order to permit denial or restriction of access.
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E. Procedures for Making a Request for Inspection or Copying
81 Opinions of the Attorney General _ (1996) [Opinion No. 96-003 (January 31, 1996)]

Waiver of fee is dependant upon a number of relevant factors and cannot be based
solely on the poverty of the requester or the cost to the agency.

61 Opinions of the Attorney General 698 (1976)

There is no requirement that an applicant give areason for the request.

F. Liability of Persons Who Violate the Act
65 Opinions of the Attorney General 365 (1980)

If apublic official uses his or her public office to obtain the personnel file of another
person, the public official becomesadefacto “custodian” of that file, subject to the statutory
obligation imposed by the Public Information Act on a“custodian” to deny accessto thefile
by unauthorized persons; as “custodian,” the public official is subject to criminal penalties
applicable to violations of the statute.

61 Opinions of the Attorney General 698 (1976)

A person who violates the Public Information Act may be subject to criminal and/or
civil action.
G. Correction of Records
76 Opinions of the Attorney General 276 (1991)

PIA proceduresfor correction of records do not apply to adeath certificate. (Reversed
by subsequent legislation. See Chapter 547, Laws of Maryland 1992.)
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